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— 
AVE YOU HEARD 


that » « » several Utility 
Companies have had huge 
success offering $1 trade- 
in on an old, battered 
coffee maker, toward pur- 
chase of a new electric 
Silex Glass Coffee Maker, 


and remember... 


Silex Glass Coffee Maker 
you put on your line 
adds 
an average of 87 KWH 
to your load 





Push <A €& XM and watch your load clin! 


THE SILEX COMPANY ... DEPT. U.. . HARTFORD, CONN. 


Creators of the Glass Coffee Maker Industry 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement, 











p00 NPR LN GETTIN APTLY ES RPI IOI ES NPN A RT RL 


Public Utilities Fortnightly 





Leading Gas Authorities Recommend 


BARBER BURNERS 


Men experienced in the sales and servicing of gas appliances 
know that the burner is the heart of the appliance. For 
many years Barber Burners have enjoyed wide approval 
from gas companies the country over. In addition to the 
popular and efficient Barber Conversion Burner for furnaces 
and boilers, Barber Units are used as standard equipment by scores of 
leading manufacturers, for heating and air conditioning equipment, 


water heaters, and numerous commercial and industrial appliances. 


The public, as well as the trade, has found that gas burning appliances 
which are Barber-equipped sell better and perform better. On appli- 
ances which you sponsor, for Natural or Butane gas, be sure that the all- 


important element, the burner, bears the name Barber. 


@ Barber Gas Conversion Burn- 
ers, with a direct, perfectly con- 
trolled flame of 1900° tempera- 
ture on atmospheric pressure, 
thoroughly “scrub” the walls of 
the fire box. Listed in A.G.A. 
Directory of Approved Appli- 
ances. Write for catalog and 
price list on Conversion Burners, 
Appliance Burners and Regu- 
lators. 


Installed in Square Type 
installed in Round Boiler. Boiler 


BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


® BARBER Si7rcasBURNERS 


For Warm Air Furnaces, Steam and Hot Water Boilers and Other Appliances 
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ELECTRIC POWER AND WATER 
COMPANIES 


and other Public Utility Companies interested in bill 


printing and addressing are invited to send for these 


case stories— 


A POST-CARD BILLING SYSTEM 
FOR A WATER COMPANY 


and 


TWO-COLOR BILL PRINTING 
FOR AN ELECTRIC POWER COMPANY 


Requesting this systems material carries no obligation. 


Just address: 


Systems Department 


THE ELLIOTT ADDRESSING MACHINE COMPANY 


157 ALBANY STREET 
CAMBRIDGE, MASS. 
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HE recent decision of the U. S. Supreme 

Court in Federal Power Commission v. 
Appalachian Electric Power Company—popu- 
larly known as the New River Case—seems 
likely to go down in the annals of American 
jurisprudence as a landmark decision, not only 
in utility regulation but also in the broader 
field of constitutional law, with special 
reference to the conservation movement. (The 
majority and dissenting opinions are reported 
in full text in the Public Utilities Reports sec- 
tion of this issue.) 


Ir attracted comparatively little attention 
when it was handed down, considering its im- 
portance. It was a headline for a day—an 
“inside page” story. The average citizen prob- 
ably dismissed it as one of those technical 
conflicts between the Federal government and 
the power industry which always seem to be 
bobbing up in the courts from time to time. 


But just as in the famous decision of a few 
years ago which opened the door to the “gen- 
eral welfare” clause of the Constitution, the 
scholars of the law are already discovering 
that this New River Case “did something” to 
the Cons*itution. A court finding that a river 


FERGUS J. MCDIARMID 


The desirability of private utility financing 
should be determined on the balance of 
public benefits and detriment. 


(SEE Pace 143) 
JAN, 30, 1941 


JOHN W. SCOTT 


The FPC hydro authority is rooted in the con- 
servation movement of the first Roosevelt era. 


(SEE Pace 131) 


is navigable in law, although not presently 
navigable in fact (in order to establish Fed- 
eral jurisdiction over hydroelectric _ sites 
thereon), requires considerable explaining. 
True, the court had already found, the Colo- 
rado river navigable for purposes of validat- 
ing Boulder dam construction some years ago. 
Yet the rapids of the Colorado can be navi- 
gated, even though it is still front page news 
when anybody tries it. 


bd 


ey is easy for the legalist and the cynic to 
find fault with the reasoning of the ma- 
jority in the New River Case and say that it 
was a strained interpretation. The position 
taken in the majority opinion by Mr. Justice 
Reed that the New river could be made navi- 
gable if Congress wanted to spend enough 
money on it, and that therefore Federal 
jurisdiction is established on the theory of 
“availability for navigation,” lends itself to 
satirical rejoinder. One Washington lawyer 
waggishly observed that Pennsylvania avenue 
mus! be navigable because the old Tiber creek, 
long since dammed, drained, and forgotten, 
used to float canoes in the vicinity of Peace 
monument, and doubtless could do so again if 
Congress wanted to make such a weird invest- 
ment, 
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lo Get the PIPE in the Ground... 


Use “CLEVELANDS” ro Rake | 
Watch Your Costs Go Doum . 


For All-round Gas Trenching— 
the MODEL 95 


The Famous "Baby Digger” pioneered and per- 
fected by "Cleveland" known and used every 
day by Gas Companies the country over. 


Answers every requirement for distribution 
work. An unbeatable combination of speed, 
maneuverability, power and ditch-capacity, 
in a small mobile unit. Digs 11” to 23” in 


width. 51/2’ in depth. 


for' > Laying Pipe 
2. Filling and Compacting Trenches 


the MODEL 80 


The "80" applies machine-savings to the pipelaying and 
backfilling operations. Speeds up the work, does a 100% 
job of trench-compacting at much lower costs. Works in 
limited spaces. 


A machine of such genuine utility, you'll wonder how you 
ever got along without it. 


and NOW! 
A STILL SMALLER TRENCHER FOR SERVICE AND SMALL 
DIAMETER PIPE— the MODEL 75 


The latest "Cleveland" achievement, the "75" weighs but 7000 pounds! 
Is only 45 inches wide! Digs 8 to 12 inches width, 3!/2 feet depth. 
At last! A tiny trencher, for small trench, that has the required 
strength and durability. 


Ask for Information TODAY on These Modern Machines 


THE CLEVELAND TRENCHER COMPANY 


“Pioneer of the Small Trencher” 
Mm 20100 St. Clair Ave. Cleveland, Ohio 


| CLEVELANDs ©] |] 
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But there is a mightier principle behind the 
majority opinion in the New River Case. It is 
the recognition of the fundamental importance 
of the watershed system of the nation, nct 
only from the standpoint of navigation, but 
from its allied aspects of flood control, pollu- 
tion control, erosion control, irrigation, re- 
forestation, and the conservation of natural 
resources in general. It is gradually coming to 
be accepted that flood control and navigation 
improvement, for example, in order to const - 
tute an intelligent program, cannot be locked 
off into arbitrary compartments dictated by 
any such rule of thumb as an actual navigation 
test of a vessel of so much burden or drawing 
so much water. 


AN intelligent program, according to the 
modern view, requires centralized planning, 
for engineering purposes, for regulatory pur- 
poses, and for other purposes, throughout the 
full length of a watercourse—even to its moun- 
tain source, if necessary. The Federal govern- 
ment, it is urged, is the only logical reposi- 
tory for such central powers. 


NATURALLY, when one believes in such a 
broad principle as this, he is ready to swallow 
a few hard cases and a little strained reason- 
ing. Confidence in the fundamental rightness 
of a belief is a mighty fortification and a 
considerable immunity against embarrassment 
from legalistic quibbling. 


¥ 


O' course, there are also fundamental claims 
on the other side by those who contend 
that the New River Case is an attempt to 
justify the means by an end. If these powers 
are so necessary, they argue, it would be more 
democratic to have the people or their legisla- 


FRANK M. PATTERSON 


Much waste is inevitable in the hysteria of 
hurried preparation for war. 


(SEE Pace 152) 
JAN. 30, 1941 


EDITORS (Continued) 


tures vote on a constitutional change rather 
than stretch the Constitution so out of shape 
as to threaten its ultimate vitality for any pur- 
pose. To this the advocates of the new federal- 
ism might well reply that this is no time for 
red tape and delays. 


Att this is a little far from the premises in 
the New River Case. Only the Federal juris- 
diction over hydroelectric phases of our water- 
shed systems was involved in that case. And, 
naturally, it is the Federal Power Commission 
upon whom evolves the responsibility for ex- 
ercising these now broadly authorized powers, 
It is a solemn trust. In this issue we present a 
discussion of the New River Case and the 
hydroelectric authority of the FPC generally 
by a member of that commission. : 


Joun W. Scort, author of this article, was 
born in Grand Rapids, Mich. After early edu- 
cation in Bristol, Tenn., he was graduated with 
an LL.B. degree from Valparaiso University 
in 1916 and later carried on graduate work in 
constitutional law, public utility regulation, 
and administrative law at George Washington 
University. Following overseas service with 
the AEF (wounded at Cantigny and twice 
decorated), COMMISSIONER Scott practiced law 
at Gary, Ind., until 1935, during which period 
he served as city comptroller (1920-1921) and 
as a member of the Indiana legislature (1927- 
1931). He came definitely into the utility pic- 
ture between 1935 and 1937 as special assistant 
to the Attorney General of the United States 
representing the Federal government in suits 
brought against it by private utilities. He was 
appointed to the FPC in 1937 for a 5-year 
term. He is chairman of the public utilities 
committee of the Federal Bar Association 
and has served on various committees study- 
ing problems relating to public utility regula- 
tion and administrative procedure. In 1938 
President Roosevelt designated Com MISSIONER 
Scott chairman of the American delegation 
to the World Power Conference sectional 
meeting at Vienna. 


¥ 


ERGUS J. McD1IARMID completes in this issue 

(page 143) his 2-part series on the question 
of whether private utility financing is a desir- 
able development. McD1armip, a graduate of 
the University of Toronto, is well known in 
actuarial and investment circles. 


¥ 


RANK M., Patterson, noted consulting en- 

gineer of Chicago, discusses (beginning 
page 152) the transportation situation in 
“America’s citadel of defense.” 


THE next number of this magazine will be 
out February 13th. 


i = 
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@ THESE are the days when every busi- 
nessman can eliminate “figure-bottle- 
necks’ by using the Remington Rand 
Printing Calculator. Retailers use it to 
figure mark-ups. Wholesalers use it to 
compute discounts. Manufacturers use it 
on estimates, payrolls, invoice checking, 
costs, inventory, depreciation. For every 
figuring requirement, general or special- 
ized, the Printing Calculator fills the bill. 


Why? Because it’s the ONLY complete, all 
purpose figuring machine... addition, 
subtraction, multiplication, AUTOMATIC 
direct division... with PRINTED PROOF 
of every problem. It's compact, rugged, 
light-weight. Get acquainted with it—let 
us bring it to your office... today! Let it 
show you, on your own work, the time 
and effort and money it can save. Rem- 
ington Rand Inc., Buffalo, New York. In 
Canada: Remington Rand Ltd., Toronto. 








e Remington Rand 


Printing Calculator 


sue Ra PYLGEE NOISELESS, STANDARD, PORTABLE TYPEWRITERS... ADDING, CALCULATING, BOOKKEEPING, PUNCHED-CARD ACCOUNTING MACHINES... KARDEX VISIBLE 
Reming PAMNPITPTEE SYSTEMS, RECORD PROTECTION, FILING METHODS AND EQUIPMENT, LOOSE-LEAF DEVICES ... PHOTOGRAPHIC RECORDS EQUIPMENT... AND OTHER 
BE TTCaLiT me PRECISION PRODUCTS INCLUDING THE FAMOUS REMINGTON RAND DUAL CLOSE-SHAVER— DEALERS, SALES AND SERVICE OFFICES IN SI7 CITIES | 









OnLy 
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ngineering executives purchase equipment on demonstrated performance. That's why en- 


jineers in every conceivable industry purchase Vulcan and the reason why Vulcan was sold 


n forty-three states, every Province of Canada, Porto Rico, Territory of Hawaii and eleven 


oreign countries during the past year. The following partial list of representative contracts 


or 1939 demonstrate the popularity of Vulcan among engineers in every type of industry 


ho have taken the time to investigate the reasons for Vulcans rugged dependability. 


Many of these contracts are repeat orders, real evidence that Vulcan gives highest satis- 


faction. 





Socony Vacuum Oil Co East St. Louis, Mo. 
Town of Albion..... Meeeeedeunene Albion, Indiana 
Pairpoint Corporation. -New Bedford, Mass. 
Charleston Navy Yard Charleston, S. C. 
U. S. Naval Academy Annapolis, Md. 
Metropolitan Life Insurance Co....New York City 
Park Chester Housing Development 
Griesdieck Western Brewery Belleville, Il. 
Minot Normal School.............+ 
Southland Paper Mills 
Bethlehem Steel Company 
Norfolk Navy Yard 
Fairmont City Light Co Fairmont, Minn. 
Evenson and Levering Company....Camden, N. J. 
Socony Vacuum Oil Company Brooklyn, N. Y. 
City of Bellefontaine Bellefontaine, Ohio 
Gallinger Hospital Washington, D. C. 
Colorado State Agricultural College 
Fort Collins, Colo. 

Navajo Agency Ft. Defiance, Arizona 
Victor Chemical Company....Mt. Pleasant, Tenn. 
McChord Field, U. S. Army....Ft. Lewis, Wash. 
8. F. Goodrich Company Clarksville, Tenn. 
Canadian National Railways.Winnipeg, Man., Can. 
Carnation Compny Sherbrooke, Geckos: Can. 
Alexandria Steam Generating Co...Alexandria, Va. 
South Porto Rico Sugar Company 

Santa Domingo, Dom. Rep. 
George Ziegler Company Milwaukee, Wis. 
Atlas Powder Company.... .- Stamford, Conn. 
Colorado State Capitol ....-Denver, Colo. 
Hercules Powder Company Hercules, Del. 
U. S. Military Academy West Point, N. Y. 


Container Corporation of America 

Circlesville, Ohio 
Commodore Perry Housing Project. ..Buffalo, N. Y. 
DeKalb State Teachers College DeKalb, Ill. 
United States Shoe Corp Norwood, Ohio 
The May Company Cleveland, Ohio 
United States en Hospital...San Diego, Calif. 


Frankford Arsena Philadelphia, Penna. 
Central Park Pumping Station 
Virginia Public Service 
Atlas Powder Company 
City of Fairmont 
Froedtert Grain and Malting Co..Milwaukee, Wis. 
Sonoco Products Company Garwood, N. J. 
Sheridan Brewing Company....Sheridan, Wyoming 
City of Fort Collins Fort Collins, Colo. 
Ingenio Riogaila....Buenaventure, Columbia, S. A. 
South Carolina Electric and Gas Co....Parr, S. C. 
American Woolen Company Fulton, N. Y. 
Keystone Public Service Company.Oil City, Penna. 
Alabama Power Company Chickasaw, Ala. 
Pennsylvania Power and Light Co. 
Harrisburg, Pa. 

Holyoke Gas and Electric Co.....Holyoke, Mass. 
Durkee Famous Foods Chicago, Ill. 
Blanton Company St. Louis, Mo. 
Continental Diamond Fibre Co..Bridgeport, Penna. 
Westinghouse Electric and say ot 

Company, Lima, Ohio 
Libby, McNeill and Libby Chicago, Ill. 
Vanadium Corporation Colo. 
Philadelphia Electric Company....Chester, Penna. 





Vulcan Soot Blower Corporation does not 
build down to a price. Vulcan builds into their 
i gh thirty-seven years of experience; 
build by highly skilled engineering and plant 
personnel of long service, using the highest 
type material that hard exacting service has 
emonstrated is the most practical for its 
purpose. The result is trouble free, long years 


of service, making unnecessary frequent serv- 
icing—and when service is required, skilled 
field engineers on their rounds, offer it gladly 
to maintain your Vulcan equipment in top 
condition. Ask the Vulcan Sales or Field En- 
gineer WHY Vulcan MUST build into their 
equipment the most rugged, trouble free, 
lowest maintenance you can buy. 


VULCAN SOOT BLOWER CORP., Du Bois, Penna. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 


—MONTAIGNE 








“Excessive regulation clearly is having its effect on the 
economy of the country.” 


¥ 


“We are in favor of such governmental agencies as 
have helped our citizens to help themselves.” 


¥ 


“Add several billion dollars to an unknown total and the 
sum will be that of the government debt.” 


¥ 


“If government is not helped by practical business men, 
we should not complain if the theorists “take a hand at 
improving things.” 


¥ 


“|. . we have long been troubled with the haunting 
suspicion that one of the major faults of the gas in- 
dustry is that of complacency.” 


¥ 


“The most critical issues in the entire history of the 
utility industry are taking shape in the form, or possibly 
guise, of accounting innovations.” 


5 


“|. no industry of comparable importance to defense 
has so few even potential bottlenecks as has the petroleum 
industry [in the United States].” 


¥ 


“Call it totalitarianism abroad, call it euphoniously at 
home the more abundant life, the new order, or what 
you will, it is one and the same thing.” 


¥ 


“The strength of every dictatorship depends upon the 
power of the one almighty dictator, supported by a small 
highly organized minority who call themselves the ‘élite. 


¥ 


“Industry asks from government faith instead of sus- 
picion; active governmental sympathy and support instead 
of demagogic criticism, and statesmanship instead ot 
politics.” 


12 
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> MACHINERY OF pRobUCTION. |__|. MACHINERY OF CONTROL 


VITAL To THE NATION'S 
EXPANDING PRODUCTION 


FIGURES OF CONTROL 


Estimates, specifications, commit- 
ments, budgets—even before pro- 
duction starts. 


Pay checks, earnings records, and 
other labor accounting essential 
to employment. 

a 


Control records to —- the 
flow of materials and parts to 
the scheduled rate of output. 

e 


Management figures upon which 
to base quick and sound decisions 
affecting orders,stock, production 
and shipments. 


Jodays 


Back of men, money and materials in an expanding 
production program—back of busy ship lanes and 
crowded rails—are the vital figure-facts that enable busy 
executives to make quick and sound decisions affect- 
ing orders, materials, production and shipments. 


For many years Burroughs has supplied industry with 
machinery of control—machines that furnish informa- 
tion and reports while they are news, not history. 
Now—when there is less time in which to achieve 
maximum production—today’s Burroughs machines 
provide the required records and figure controls in 
less time, with less effort, and at less cost. 


BURROUGHS ADDING MACHINE COMPANY ¢ DETROIT, MICH. 


urroughs 


DOES THE WORK IN LESS TIME—WITH LESS EFFORT—AT LESS cost 
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JosepH C. O’MAHONEY 
U. S. Senator from Wyoming. 


J. J. PELLEy 
President, Association of American 


Railroads. 


Leo T. Crowley 
Chairman, Federal Deposit In- 
surance Corporation. 


ALFRED P. SLOAN, JR. 
Chairman, General Motors 
Corporation. 


RatpH Bupp 
President, Chicago, Burlington & 
Quincy Railroad. 


M. J. GorMLEY 
Association of American Railroads. 


WiuraM S. KNUDSEN 
Commissioner in charge of Pro- 
duction Division, National De- 
fense Advisory Commission. 
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‘Never was there greater need in the histury of civilizg. 
tion than there is now for united action in defense of 
the system of private enterprise because it has never stood 
in greater danger than it stands now.” 


¥ 


“The railroads are ready now to do whatever they may 
be called upon to do. The railroads will keep themselves 
ready, ahead of any demand which may come. And they 
will do it under private ownership and operation.” 


¥ 


“.. [do know from experience that all is not evil and 
destructive in government, and I am rapidly learning from 
experience what I had long suspected—hat all is not good 
and efficient and progressive in the field of utility man- 
agement.” 


¥ 


“The 5-year period just ahead is certain to be a most 
critical one. It will be no time for economic experimenta- 
tion. The duty to future generations is almost beyond 
our conception. Never before has an occasion arisen 
which demanded the assumption of such a tremendous 
responsibility. The economy must be reconstructed on a 
firm foundation of economic law with a full understand- 
ing of the existing realities.” 


+ 


“My misgivings about the future of the railroads are 
not based upon fear that they will cease to be essential 
as a most important part of the nation’s transportation 
system. The railways’ trouble is their inability to earn a 
return on the investment. Failure to recover their earning 


power would not be determining, however, as to the 


necessity for the main network of railways which consti- 
tute our national system.” 


¥ 


“Let us keep this fact in mind: That the problem of the 
railroads today is not one of inadequate or inefficient 
transportation service; it is a problem of inadequate earn- 
ings which will be solved, to a considerable extent, by 
placing all transportation on a basis of equality and there- 
by giving the railroads a chance to compete on even terms 
for their share of the traffic on a basis of rates that will 
be fair to them, to their competitors, and to the public.” 


¥ 


“Every so often some statement comes out implying 
that manufacturers are holding back and not codperating. 
In the four months I have been in Washington I have 
talked to a lot of manufacturers, large and small, and I 
have still to find one who was not willing to do everything 
he could to help the program, even to the extent of turn- 
ing his design of motor over to someone else to make 
because he could not handle the large quantity himself.” 








@ When a Dodge owner says: “Best truck I 
ever owned,” he means several things. He 
means—satisfaction with a truck that stays 
on the job—satisfaction with high gas mile- 
age, low oil consumption—satisfaction with 
QUALITY that reduces maintenance. No 


wonder! There are a half-million man-hours 
of experienced truck engineering devoted 
each year to making Job-Rated trucks better 
trucks for you to own! They’re better be- 
cause of new quality in materials; new 
standards of precision manufacture. You’ll 
know real satisfaction, and real truck econ- 
omy when you buy Dodge Job-Rated trucks. 


DODGE DIVISION, CHRYSLER CORP., DETROIT, MICH. 





than ever 
before 





DODGE Job-Rated 114-TON TRUCK 
Te ~«(4WWITH SPECIAL HOIST AND BODY 


+++ One of the Many Used by 
Public Utilities Companies 
throughout the country 











Look at These 


DODGE os-Rated TRUCK FEATURES 


“INCREASED HORSEPOWER and TORQUE—825 °PRECISION-TYPE ENGINE BEARINGS—Steel See Your 
horsepower (1/-Ton), 85 horsepower (1-Ton). backed, easily replaceable. 


*SYNCHRO-SHIFT TRANSMISSION—Smooth, fast, © EXHAUST VALVE SEAT INSERTS—Prolong valve Dodge Dealer 
silent (1%, 34 and 1-Ton). life, save regrinding expense. 


* OIL BATH AIR CLEANER—Saves on oil, lengthens °® BY-PASS THERMOSTAT—Speeds engine warm-up, fee 
engine life by removing dust and dirt. saves gas and oil, improves cold weather performance. 
1. A “GOOD DEAL” 


* COMFORT DESIGN CABS—Sealed and insulated; wide, deep-cushioned seats; real driver comfort. 
2. EASY BUDGET 
TERMS 


IEPEND ON DODGE fo¢-2azed TRUCKS (get 
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HESE three units selected from the numer- 
Eee purchases of this type by public utili- 
ties during 1940, emphasize the range of capa- 
city requirements which are admirably served 
by the VU Steam Generator. There are no 
essential differences of design among the three 
units. Drum sizes, amount of heating surface 
and general dimensions of the VU Unit are 
varied in standard increments to suit the re- 
quirements of the individual job. 

Such standardization offers two important 
benefits to those public utilities which will pur- 
chase additional steam generating equipment 
during 1941. First, is the result of painstaking 
refinement of design and excellent quality of 
construction which qualify the VU Unit to 
meet the stringent requirements of public util- 
ity service with their need for the high thermal 
efficiency and low maintenance which provide 
economical steam generation. Yet no premium 
is added to the first cost for the extensive re- 
search and development which preceded the 


* Also available for capacities as low as 30,000 Ib per hr. 


60,000 Ih 


Capacity 
60,000 Ib VU Unit for a mid- 
western public utility. Design 
pressure 500 Ib. Total steam tem- 


perature 735 F. Fired with pul- 
verized coal. 


introduction of the VU Steam Generator. 
The second benefit may be even more im- 
portant under present circumstances. With the 
preliminary engineering work of this standard- 
ized design already completed, the public util- 
ity needing additional facilities can avoid some 
of the delay which might be occasioned by the 
heavy production schedules prevailing today 
VU Units are virtually universal in applica- 
tion. Besides providing capacities from 30,000 
to 300,000 Ib of steam per hr, they are in serv- [ 
ice in plants located in all sections of the coun- t 
try. They are burning all kinds and grades off 


fuel and are meeting a wide range of service L 
conditions. That they are turning in impressi 


records of performance is proved by the numer 
ous repeat orders which are regularly received 
from highly satisfied customers. 

Examine a few of the outstanding feature 
of the VU Steam Generator which are de 
scribed on the right hand page. Additional in- 
formation will gladly be forwarded on request. 

A-st0 


C-E Produets Include ai! types of boilers, furnaces, pulverized fuel systems and stokers; also Superheaters, Economizers and Alr # 


COMBUSTIONIE 
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150,000 Ib 300,000 lb 


e e 
caynacity capacity 
150,000 Ib VU Unit for a mid- 300,000 Ib VU Unit for a south- 
western public utility. Design ern public utility. Design pres- 
pressure 725 Ib. Total steam tem- sure 1,000 Ib. Total steam tem- 


perature 835 F. Burns pulverized perature at the superheater out- 
coal or oil. let 910 F. 





Advantages of the 
VU STEAM GENERATOR 


SYMMETRY 


Each elemental section includes the same 
amount of furnace volume, of boiler heating 
surface and of superheater surface as any 
other. Gas volume, velocity and temperature, 
at any point from front to rear, are pra 

tically constant across the width of the unit. 


SUSPENSION 


Overhead suspension of all pressure parts of 
the unit provides complete freedom of ex- 
pansion in all directions to compensate for 
the effects of temperature changes. Abnormal 
mechanical stresses in pressure parts are 
thereby eliminated and freedom from leaky 
joints is assured. 


QUALITY STEAM 


The most active of the steam producing tubes 
enter the drum above the normal water line 
and discharge uniformly across the full drum 
length thereby reducing turbulence and as- 
suring a stable water level and dry steam 
even under adverse conditions. 


STEEL ENCASED 


Within a permanent outer steel casing, the 
combination of shaped tile, refractory and 
100% insulation reduce to a minimum the 
heat losses caused by radiation and air in- 
filtration. A uniformly low surface tempera- 
ture minus hot spots is maintained and up- 
keep is negligible. 
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OMBUSTION ENGINEERING COMPANY, INC. 200 Madison Avenue, New York, N. Y. 


ENGINEERING 
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NIAGARA 
GAS FURNACES 
are A.G.A. Approved 


ITH copper chrome cast iron; or .. . Toncan 
iron heat exchangers . . . selection of belt or 
direct drive blowers with two speed control .. . 
summer winter switch .. . modern casing design 
.. low prices... and A. G. A. approval, Niagara 
Furnaces meet the demands of speculative and 


contract builders, home owners and utilities alike. 


Write for complete information 


The Forest City Foundries Company 
2500 West 27th Street Cleveland, Ohio 
Established in 1890 
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COSTS LESS 


CUT COPPER LOSSES 


Cables run cooler through J-M Transite 
Ducts because their dense, close-grained 
structure has an unusually high rate of 
heat dissipation. Therefore, ?R losses 
are reduced, and cables in systems using 
Transite Conduit and Korduct have ap- 
preciably higher carrying capacities. 


DO NOT BURN 


Made of asbestos and cement, Transite 
Ducts are fireproof. Flame and arc caused 
by cable burnouts will not damage adja- 
cent cables and equipment. Being inor- 
ganic, these modern cableways prevent 
formation of combustible and explosive 
gases and fumes. Furthermore, they can- 
not rotor decay... keep maintenance low. 


SAVE at INSTALLATION 


Transite Ducts come in long, light 
lengths that are easily and economically 
handled. Lining-up is fast and accurate 

. fewer joints are required. Their smooth 
bore stays smooth—assures easy pulls on 
new installations or replacements. And, 
where Transite Conduit is used, it re- 
quires no concrete envelope. 


@ YOU'LL SAVE by using Transite Korduct wherever cablewa 
must be ‘“‘concreted-in.’’ On open and exposed locations, Transite Conduit is 
durable it requires no protective casing. For full details, ask for brochure D.S. 4 
Johns-Manville, 22 East 40th Street, New York, N. Y. 


Johns-Manville TRANSITE DUCTS 


for use lie. oS eaeapogee: with- for instal- 


TRANSITE CONDUIT 2«*\concrere emvetor> TRANSITE KORDUCT '=*!0n 


fore ios locations oncrete 
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® & * 
Dictograph Intercommumicating Equipment being used by Customer Contact Clerk in securing credit veris 
fication from History records. Loud Speaking Equipment allows both hands of History Clerk free for 
handling mecessary records while relaying information. 


IMPROVE YOUR 
CUSTOMER CONTACTS 


How rapidly can your Contact Clerks take 
care of service applications .. . bill ques- 
tions .. . complaints? 

How satisfactorily to your customer? ... Do 
your transactions pass the "peak load test"? 


Unless your Company has a perfect score on these questions you will 
want to know more about the Dictograph Customer Contact System. 


Specially designed Dictograph Intercommunicating Equipment for Con- 
tact Clerks provides instant entree to Credit, Meter Records, Service 
and Unit book information. Green and red signals bring back Credit 
approval or rejection,—swiftly ... silently! Loud speaking Dicto- 
graphs for Credit and Service Clerks permit use of both hands for 
record references, enabling personnel to check records speedily and 
accurately during peak periods. 





Existing record facilities can be linked up to centralized Customer Con- 
tact Clerks by means of Dictograph. Applications, Duplicate Bills, 
Comparative Readings, High Bill Complaints, Discounts, etc., can 
be efficiently and speedily handled. 

May we have our Special Utility Representative call to discuss your 

problem with you .... no obligation. 


DICTOGRAPH SALES CORPORATION 
580 Fifth Avenue, New York 
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Deing te Dig fels Well 
e EMCO LARGE CAPACITY METERS 
e EMCO BALANCED VALVE REGULATORS 


aoe capacity meter and regulator inst ie 
Weusing EMCO Meters with EMCORECTORS 
EMCO Regulators and Nordstrom Valves. Note 
that piping manifold is constructed to accom- 
modate cdditional meters for anticipated 
crease in load 


RACTICALLY every kind of large volume 

gas measurement is being accomplished suc- 
cessfully, accurately, and at low cost by EMCO 
Large Capacity Meters—in industrial plants, 
bakeries, apartment houses, hotels, refineries, 
gasoline plants, at town borders for munici- 
palities, on gas wells, and practically every 
metering service. 


When EMCO Meters are 
used on lines controlled by 
EMCO Balanced Valve Regu- 
lators and Nordstrom Valves, 
the combination provides 
the ultimate in measurement 
+ and control satisfaction. 


THE EMCORECTOR 


Ylse EMCO HIGH PRESSURE METERS | 
EMCO Large Capacity Meters 
fitted with the EMCORECTOR, 


ed toon - PITTSBURGH EQUITABLE METER COMPANY 


MERCO NORDSTROM VALVE Baoe 
NEW YORN-BUFFALO-PHILADELPHIA .gmengo  conumana 
KANSAS CITY- TULSA-LOS ANGELES “Wlain Offices PITTSBURGH, PA. wemrers- + HOUSTON 
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...f0r Welded Piping Systems 


Joints are never the “tweak links” in 
welded piping systems when your pipe 
or tubing is correctly installed with 
Grinnell Welding Fittings. For, these 
special-quality stock fittings are identi- 
cal with the pipe itself .. metal-matched 
to correspond in strength and chemical 
and thermal characteristics with any 
pipe or tubing you select. 

Because they are precision-engineered 
in all mechanical characteristics, too, 


Grinnell Welding Fittings speed-up and 
improve welding. Accurately beveled 
faces .. full-strength outlets extruded 
by exclusive Grinnell process save labori- 
ous saddle-welding .. only simple butt 
welds are required to produce joints of 
maximum strength. 

Write for full details in data booklet 
“Grinnell Welding Fittings”. Grinnell 
Co., Inc., Executive Offices, Providence, 
Rhode Island. Branches in principal cities. 


WELDING FITTINGS BY GRINNELL 


whenever PIPING is invotved 
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ELECTRIC 
SYSTEM 
HANDBOOK 








complete man- 
| of central 
tation practice 


Editor-in-Chief 
CLARENCE H. 
SANDERSON 
st, Electrical Engineer, 
he New York Edison 
American 
of Electrical 


of 
Electrical Engineering 
Experts 





1131 pages, 5 x 8 
flexible 
illustrated 

$5.00 


ere is a complete 
uide to the design, 
peration and main- 
electric 
ystems, covering 
very phase of the 
ubject from the gen- 
ration of electricity oo oo oe 
0 its distribution. —a— = 
. Distribution 
« Protection of Electrical 
Apparatus, Circuits and 
Systems 
. Inspection and Main- 
tenance 
- Electrical 


Tables 
. Standard Definitions of 
Electrical Words and 
Terms 


Section Headings 


. Electrical Energy and 
Its Transmission 

. Auxiliary Electrical 

Equipment. 

. Switchboards 

Motors 

Generating Stations 

The Transmission Sys- 

tem 

Alternating Current 

Substations 

. Railway Substations 


22 N OPW WN 


Thorough; Practical 


book answers 
demand for a 
_ handbook 


tell the Engineering 











ticity and generation and carrying on through 
fansiormation, transmission, power lines, de- 
sign, construction, operation, repair, inspection 
substations, etc. The text is written in the 
fanguage of the everyday workman. Higher 
mathematics is entirely omitted and all tech- 
ical expressions are fully explained. 








Send check, money-order or cash to 


PUBLIC UTILITIES FORTNIGHTLY 


MUNSEY BLDG., WASHINGTON, D. C. 


——— 











HI-PRESSURE CONTACTS 


characterize all 


R®1E swrenne couement 


The Hi-Pressure contact, a feature originated by 
The Railway and Industrial Engineering Com- 
pany, has revolutionized modern switch design. 
Switch contacts are wiped clean of dirt, corrosion, 
metal oxides, etc., with each operation and a clean 
metal to metal contact is assured. 


Pressure is constant, assuring a contact which is 
free from the arcing or spitting which interferes 
with proper radio reception. 


The original Hi-Pressure contact switches have 
been giving satisfactory service under all operating 
conditions for many years. 


RAILWAY& INDUSTRIAL 


ENGINEERING CO. 


GREENSBURG, PA. 
Sales otfices in principal cities 
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RILEY STEAM GENERATING UNIT 


Installed in the plant of 


A Large Texas Utility 




















Steam Outlet 














































































































250,000 Pounds of Steam per hour. 975 lbs. Steam 
Pressure. 910° F. Steam Temperature. 


Riley Boiler, Superheater, Steam Temperature Control, 
Economizer, Air Heater, Water Walls, Steel Clad 
Insulated Setting. 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT SEATTLE 
8T. LOUIS CINCINNATI HOUSTON CHICAGO 8ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BUILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTING! 
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countants! Engineers ! 


DITTO 


Is YOU MULTIPLIED 
MANY TIMES! 


se days, when personal effectiveness means so much, 
must turn to Ditto—to increase your influence, to 
eve yourself of detail, to be set for the demands 
the opportunities of this day! 
)n report operations alone, Ditto can be like an 
a staff of assistants to you... you'll know why this is 
when you see what other utilities men do with Ditto! 
ithout type, stencil or ink the new Ditto D-44 
es 300 and more bright copies of anything written, 
ed or drawn... rate schedules; operating and prog- 
Ss reports; specifications; engineering drawings; 
‘ice, factory and work orders; forms, and the like 
70 copies a minute, in one to four colors at once, 
for the first 100,°3c thereafter. Originals can be 
d repetitively—excellent for cumulative reports. 
fake your department more effective—get the whole 
ty of Ditto’s public utility performance on gelatin 
liquid duplicators. Use coupon for free idea-booklet, 
Opies, Their Place in Business.’’ No obligation! 


. 
e 


A ES 
= 

oa ae 
‘us 

a“ 


oe 


DITTO, Inc., 2226 W. Harrison St., Chicago, 
Gentlemen: 


Send me copy of your book, “Copies, Th 
Place in Business.’’ No obligation. 
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Number 1 of a Series 


OR ALL your Trident Meters, 


Frost-Proof 
baad whether new or old, you need carry 
TRIDENT 
INTERCHANGEABILITY 
means newest. The resultant Economy in 
* Economy in Inventory 
Efficiency in Maintenance 
Reliability in Performance storage space required, and in the 
Assurance Against d k + k of 
Scheu records necessary to keep track o 
Utmost in Revenue them, is an item which no Water De- 


partment should overlook. 


only one set of repair parts—the 


parts inventory, in the amount of 











NEPTUNE METER COMPANY 
50 West 50th Street NEW YORK CITY 
Branch Offices in CHICAGO, SAN FRANCISCO, PORTLAND, ORE., 


DENVER, DALLAS, KANSAS CITY, LOUISVILLE, ATLANTA, BOSTON. 
Neptune Meters, Ltd., 345 Sorauren Avenue, Toronto, Canada 





— 
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Robertshaw can always be 
depended upon to provide improvements 
which enable utilities and equipment 


dealers to prove to the consumer that the 


best cooking service is Robertshaw cook- 


ing service. 


Are your salesmen armed with this effi- 
cient sales manual? It’s boosting earn- 
ings for thousands of salesmen every 
working day. Write for a copy—tree. 
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DAVEY TREE TRIMMING SERVICE 


1846 1923 


JOHN DAVEY 
Founder of Tree Surgery 


Davey Men Are— 


@ Satisfied Workers 
@ Well Paid 

@ Specially Trained 
e Eager to Serve 


Always use dependable Davey Service 


DAVEY TREE EXPERT CO KENT, OHIO 


DAVEY TREE SERVICE 


Wilson, Herring and Eutsler's 


PUBLIC UTILITY 
REGULATION 


571 pages, $4.00 


N analysis of the nature, extent, and problems of 

public utility regulation in the United States 
with emphasis upon the expanding role of the Federal 
Government in the regulation of public utilities, i 
activities in undertaking power projects and pro. 
moting rural electrification, and the issues involved 
in governmental ownerships. The well-rounded treat. 
ment and critical viewpoint will be of aid to all who 
are interested in evaluating the present status of 
public utility regulation, its strengths, weaknesses, and 
significance for privately-owned industry. 


Order trom 


Public Utilities Reports, Inc. 


Munsey Bldg. Washington, D. C, 


























SPRAGUE COMBINATION METER-REGULATOR 


LATEST ACHIEVEMENT 
IN 
GAS MEASUREMENT AND 
CONTROL. 


For Manufactured, 


Natural and Butane Service 


Write for bulletin. 


THE SPRAGUE METER 60. 


Bridgeport, Conn. 
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Freight car to use 
in 24 hours 


sses, and 


Oe one day is needed to move a 
Westinghouse substation of this 
type from freight car to location, install 
itand start it working. These complete 
factory assembled CSP self-contained 
unit substations require only one-third 
the ground space of conventional equip- 
ment and can be easily disconnected and 
moved if desired. Scores of other West- 
inghouse developments in distribution 
equipment are safeguarding service and 
building good will on power systems 
throughout the nation. 


WESTINGHOUSE ELECTRIC & MANUFACTURING COMPANY, EAST PITTSBURGH, PA. 
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Why Use a Truck 
TO DELIVER A THIMBLE? 


Thorough testing of even small 
products often requires a great 
deal of complicated, expensive 
apparatus. 


But, instead of tying up money 
in seldom-used testing equip- 
ment, more and more utilities 
have come to rely on E.T.L. to 
supplement their own research 
laboratories. 


By doing this, they avoid 
heavy investment in special ap- 
paratus ... and at the same time 
benefit from our long experience 
in product and commodity re- 
search. 


Know by Test 


ELECTRICAL 
TESTING 


This complete manual 


needs of the practical man 


This book gives the electrical man the 
self-study material needed to advance 
himself in central station work. In a 
plain, detailed way, Croft covers the 
how and why of the generation, trans 
mission, and distribution of electrical 
energy, including scientific fundamentals, 
design factors, central station set-up, ete, 





CENTRAL STATIONS 


By Terrell Croft 
Consulting Electrical Engineer 
Revised by George H. Hall 


Third edition, 360 pages, 51 | 
x 8, 285 illustrations, $3.00 | 


N THIS BOOK the author 


covers in detail all phases |— 
of the generation, transmis- | 


sion, and distribution of elec- 
trical energy—maintaining a 
simple treatment throughout, 
easily grasped by the reader 
of modest mathematical at- 
tainments. 


HE DIFFERENT TYPES 

of generators are described 
as well as the different prime 
movers employed, reciprocat- 
ing engines, turbines, inter- 
nal combustion engines, and 
water wheels. Alternating and 
direct-current systems are 
discussed and compared with 
data for calculation of trans- 
mission lines for both sys- 
tems. Space is also given to 
the various station accessories 
such as voltage regulators, 
lightning arresters, and other 
protective equipment. 


LABORATORIES 
East End Avenue and 79th Street 


New York, N. Y. 


Send check, money-order 





MUNSEY BLDG., 


This edition re- 
tains the typical, 
practical Croft 
treatment 
throughout, but 
includes consid- 
erable new ma- 
terial relating to 
developments in 
the field, tur: 
bines, the net- 
work system, 
lightning protec- 
tive apparatus, 
description and 
illustrations of a 
number of types 
of voltage regu: 
lators, etc. 


or cash fo 
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MiThis Is the Way to CUT COSTS 


#3: CHOOSE International full Diesel features developed by an organization 
on ree MTracTracTors for the job. They back with more than 100 years experience in 


— up their economy claims with perform- heavy-duty manufacture. Furthermore, 
nent mance facts. They lead the way in low International TracTracTors are built in 


J Boy operating costs with no compromise on a factory specializing in crawler tractor 


v ma Many job, no matter how big or how tough. | manufacture. 
ing to . 3 
nts in In the complete line of International 

tur. B full Diesels there is the exact power ca- See the nearby International industrial 


net: - 
stem, |B Pacity you need. From the small Model power dealer or Company-owned branch 


— TD-6 up to the massive Model TD-18 for details about the sizes best suited 
and YOu will find exclusive and outstanding for your work. 



















WIINTERNATIONAL HARVESTER 
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IT’S EASY FOR UTILITY COMPANIES TO SAVE 
MONEY WITH VARI-TYPER .... 


Compose copy for your bulletins, sales manuals, booklets, catalogs, 
rate schedules, etc. in your own office on the composing Type Writer 
with changeable faces and spaces. Any competent typist after proper 
instruction can Vari-Type your work to stencil, metal plate or photo- 
offset master copy with large savings and improved appearance. 


Write today for new specimen portfolio “How Utility 
Companies Profit with Vari-Typer’’ with actual samples 
issued by organizations in the utility field. 


RALPH C. COXHEAD CORPORATION 


Manufacturers of Vari-Typer 


333 Sixth Avenue 2 New York, N. Y. 











Public Utilities Fortnightly—The one, complete information service 
devoted to the policies, practices and status of utilities, as affected by Gov- 
ernment, and allied topics. 

Conducted as an open forum for the frank discussion of both sides of 
controversial utility questions. 


Issued every other Thursday—26 times a year—Annual Subscription $15. 
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ONLY WATTHOURS Weteted ADD 


12,000,000 meters 
now in service i old and incdipeie 
sated. Considerable revenue losses offen : 
result from metering modern apeliaacs 
loads with these uncompensated meters, 
With modern Sangamo tone y : 
however, the loads imposed 
diversified electric : app! ee 
ered accurately Peaatte 


nue for all load gains. 
A oS 


PAYLOADS when metered with mco-cotr mele 




















OMPANY 


SANGAMO ELECTRIC C 


oe. 8 1-8 6 £3 eee hl; L t+ N | 
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here’s no such thing as 
standardized condenser 


It's a highly specialized engineering job to build 
just one condenser. Elliott engineers have built 
many — each one carefully designed to do its par- 
ticular job. 

Elliott engineers thoroughly and positively go 
into details—load factor, water temperature, pump- 
ing heads, value of vacuum, water quality and 
quantity, initial cost, and operating expense — all 
are analyzed for the individual requirements. The 
right condenser for the job is always the result. 


An outstanding record of 
successful condenser appli- 
cations makes the Elliott 
staff of engineers particu- 
larly capable of helping you 
with yourproblem. No obli- 
gation. Write us. 





\| 


\| 
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ELLIOT! 
COMPANY 


Heat Transfer Dept. 
JEANNETTE, PA. 


District offices in 





aoe erry 


Principal Cities 
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{ National Society of igs ago Engineers opens joint meeting with Illinois Society 
of Engineers, Chicago, Iil., 1941. 





Tpmericne Institute of Electrical Engineers concludes winter convention, Philadelphia, 
a. 








oy FEBRUARY ye 





q EEI eg and Distribution Committee will hold meeting, Detroit, Mich., 
Feb. 17-19, 1941. 





QT American Institute of Mining and Metallurgical Engineers will hold session, New 
York, N. Y., Feb. 17-20, 1941. 





q jae ae eT Manufacturers Association will hold winter meeting, Chicago, IIl., 
e a 





G American Transit Purchases and Stores Association will hold Middle Atlantic 
regional conference, New York, N. Y., Feb. 21, 1941. D 





7 anericen Sensete for Testing Materials will hold spring meeting, Washington, D. C., 
ar. 3-, 











1 —— Utilities Association will hold annual convention, Tulsa, Okla., Mar. 17, 





{ Texas Telephone Association will hold meeting, Fort Worth, Tex., Mar. 19-21, 1941. 





Trnericen, Peiee? Engineering Association will hold annual meeting, Chicago, IIll., 
ar. 11- 





{ American Water Works Association, New York Section, will hold meeting, Syracuse, 
N. Y., Mar. 27, 28, 1941. 





q Southern Gas Association convenes Fo ag with AGA Southern-Southwestern regional 
gas sales conference, Dallas, Tex., 1941. 





a poe, apna will hold fourth annual meeting, Chicago, Iil., S) 
Apr. 9, 10, 1941 














{ American Management Association starts Personnel Conference, Chicago, Ill., 1941. 
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Elsie Hafner, N. Y. 


“Coal Dust Yard” 


From a painting by David Dorenz 
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Water-power Development and 
The New River Case 


A discussion of the far-reaching implications of the recent 
Supreme Court decision clarifying the extent of Federal Power 
Commission jurisdiction over hydroelectric projects. 


By JOHN W. SCOTT 
MEMBER, FEDERAL POWER COMMISSION 


ECENT events focus attention 
R upon the activities of the Fed- 
eral Power Commission. 

This interest results from the na- 
tional defense program, the proposed 
St. Lawrence river development, and 
the important Supreme Court decision 
in the Appalachian Electric Power 
Company (New River) Case, decided 
December 16, 1940.1 

The two latter items place emphasis 
upon the commission’s work with re- 
spect to water-power development. It 
may be that, by very reason of this em- 


1 Full text of opinion preprinted in this is- 
sue, post, 36 PUR(NS) 129. (See also p. 178.) 
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phasis on water power, other highly 
significant phases of our work may not 
receive their full share of appreciation. 

It is well to bear in mind that 
the Federal Power Commission is 
in no sense merely a water-power 
commission. It is true that hydro- 
electric developments were upper- 
most in mind when the Federal 
Water Power Act of 1920? was 
enacted, creating a 3-man board con- 
sisting of the Secretaries of War, 
Agriculture, and the Interior for the 


241 Stat. 1063. The act was amended by 49 
Stat. 838 (1935), by which it became known as 
the Federal Power Act. 
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purpose of supervising water-power 
projects to be built under license. 


N 1930, however, the commission 
was given the status of an inde- 
pendent agency, composed of five mem- 
bers appointed by the President. By 
Title II of the Public Utility Act of 
1935, broad regulatory powers over 
electric utilities which own or operate 
facilities for the transmission or sale 
of electricity in interstate commerce 
were conferred upon the commission. 
The functions of the commission were 
further extended by the Natural Gas 
Act of 1938, under which the commis- 
sion exercises broad regulatory powers 
over natural gas companies engaged in 
the transportation of natural gas in in- 
terstate commerce and in the sale in 
interstate commerce of natural gas for 
resale. 

The Tennessee Valley Authority 
Act, as amended, the Bonneville Act, 
and the Fort Peck Act also confer au- 
thority on our agency. 

Under the Flood Control Act of 
1938, it is provided “that penstocks or 
other similar facilities adapted to pos- 
sible future use in the development of 
hydroelectric power shall be installed in 
any dam herein authorized when ap- 
proved by the Secretary of War upon 
the recommendation of the Chief of 
Engineers and of the Federal Power 
Commission.” This act initiated a new 
policy with respect to the determina- 
tion of the feasibility of development of 
hydroelectric power at Federal dam and 
reservoir projects constructed primarily 
for flood-control purposes. Under it the 
Federal Power Commission has a great 
responsibility concerning the future de- 
velopment of power at flood-control 
projects. 


F@ a considerable period of time the 
cemmission has been engaged in 
carrying on many prosaic regulatory 
functions under these various acts of 
Congress. In this regard we have bor- 
rowed from the principles of preventive 
medicine and public health work and 
are trying innovations which have as 
their purpose a speeding up of the reg- 
ulatory process. Great stress is being 
laid upon preventing abuses rather than 
correcting them after they have oc- 
curred. 

A few years ago the Federal Trade 
Commission admirably exposed un- 
savory and even vicious inflationary 
practices among the utility companies. 
The Federal Power Commission is now 
engaged in a serious endeavor under the 
authority delegated to it by the Con- 
gress to correct these abuses. One of the 
important steps in this direction was 
the prescribing by our commission and 
by some 27 state commissions of a uni- 
form system of accounts which re- 
quires electric utilities to record their 
properties at the original cost thereof. 

Moreover, the commission is at- 
tempting to eliminate inflation from 
utility plant accounts, correct hap- 
hazard practices with respect to setting 
up depreciation reserves, and forestall 
the issuance of watered securities 
which eventually would have an ines- 
capably adverse effect upon rates. In 
addition, comprehensive reports are 
required and worth-while statistics are 
being published and made readily avail- 
able to the public and others. Anyone 
who has the desire or interest to in- 
vestigate these data may obtain impor- 
tant information concerning the busi- 
ness operations of the utility and 
determine therefrom, in some degree, 
the effectiveness of regulation. 
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WATER-POWER DEVELOPMENT AND THE NEW RIVER CASE 


Be national defense® program re- 
quires the assurance of an ade- 
quate power supply to meet the needs 
of increased production of essential 
war materials. In this connection the 
President has directed that this agency 
maintain contacts with the War, Navy, 
and other departments concerned with 
national defense orders and translate 
their orders and requests into demands 
for power. The creation of the St. Law- 
rence Advisory Committee* (headed by 
the chairman of our commission) has 
stimulated renewed interest in the pro- 
posed St. Lawrence river project. This 
committee is now engaged in consult- 
ing with representatives of a similar 
committee of the Canadian government 
with respect to development of naviga- 
tion and hydroelectric power in the In- 
ternational Rapids section of that 
river, and conducting preliminary field 
surveys related thereto. 


3 Section 202(c) of the Federal Power Act, 
in part, provides: “During the continuance of 
any war in which the United States is engaged, 
or whenever the commission determines that 
an emergency exists by reason of a sudden in- 
crease in the demand for electric energy, or a 
shortage of electric energy or of facilities for 
the generation or transmission of electric 
energy, or of fuel or water for generating 
facilities, or other causes, the commission shall 
have authority, either upon its own motion or 
upon complaint, with or without notice, hear- 
ing, or report, to require by order such tem- 
porary connections of facilities and such gen- 
eration, delivery, interchange, or transmis- 
sion of electric energy as in its judgment will 
best meet the emergency and serve the public 
interest... .” [16 USCA § 824a.] 

*Executive Order No. 8568, October 16, 
1940 (Federal Register, October 18, 1940). 


There is especial ‘public interest in 
water-power development, and in the 
capacity of the Federal Power Com- 
mission to preserve and protect our 


great water resources, however, by rea- 


son of the recent Supreme Court deci- 
sion in the New River Case. In it the 
court defined the constitutional power 
of the United States over navigable 
waters, and clarified the claims of 
riparian owners and the states them- 
selves in connection with streams un- 
der the Federal jurisdiction. Histori- 
cally, the Power Act was enacted after 
many years of constant agitation on the 
part of farsighted individuals, organi- 
zations, and legislators who advocated 
conservation of the water resources of 
our country for the use and benefit of 
all the people. 


"PP nccncnyeti of our natural re- 


sources was first born in the 
hearts and brains of those who placed 
the public good first. When Theodore 
Roosevelt called the conference of gov- 
ernors at the White House in 1908, he 
stated that the meeting was “called to 
consider the weightiest problem now 
before the nation. . . . The natural re- 
sources of our country are in danger of 
exhaustion if we permit the old waste- 
ful methods of exploiting them longer 
to continue.” It was realized then that 
our great forests were being rapidly 
denuded, soils impoverished, and our 
magnificent streams polluted. Concern 


& 


“HIsTORICALLY, the Power Act was enacted after many 
years of constant agitation on the part of farsighted indi- 
viduals, organizations, and legislators, who advocated con- 
servation of the water resources of our country for the use 


and benefit of all the people.” 
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was felt about the possible exhaustion 
of our supplies of coal and oil. Our 
one inexhaustible source of fuel and 
energy, water power, was then receiv- 
ing more than covetous glances from 
those who sought its monopoly. 

Gifford Pinchot, former governor of 
Pennsylvania and former head of our 
Forest Service, has stated that the 
“struggle for control of water power 
began when the United States Forest 
Service, first among government or- 
ganizations, undertook to control and 
direct the private development of water 
power within (its) jurisdiction—that 
is, on streams in the national forests.” 
The venerable forester made the 
further significant observation that be- 
fore that fight began, “the electric 
power interests were all for Federal 
control—because there wasn’t any. 
Now these same interests are all for 
state control — because for nearly all 
practical purposes there isn’t any.” 


[’ was the early practice to secure spe- 

cial authorization from Congress 
for the development of power sites on 
streams under Federal jurisdiction. 
This, however, was abruptly halted by 
the conservationists under the leader- 
ship of Pinchot and Theodore Roose- 
velt. On January 15, 1909, just before 
his retirement from office, the latter, in 
vetoing the James river bill, made this 
significant statement : 

The great corporations are acting with 
foresight, singleness of purpose, and vigor 
to control the water powers of the country. 
They pay no attention to state boundaries 
and are not interested in the constitutional 
law affecting navigable streams except as it 


affords what has been aptly called a “twi- 
light zone” from any regulation. 


And concluded his message : 


I esteem it my duty to use every endeavor 
to prevent the growing monopoly, the most 
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threatening which has ever appeared, from 
being fastened upon the people of this 
nation. 


The fight was on! Tremendous pres- 
sure was brought to bear upon Con- 
gress by the power companies. Of the 
struggle, Kerwin relates: 


It is the old story. When clever legal 
representatives of rich corporations could 
fashion their arguments to play upon those 
prejudices of legislators built upon theories 
of state sovereignty or of Jaissez faire, they 
were all but invincible. 


The conflict in Congress was pro- 
longed and extremely bitter. The con- 
servationists never wavered in their 
support of strong Federal control of 
the development of the nation’s vast 
water resources. To them credit should 
be given for the passage of the Federal 
Water Power Act of 1920 which is 
essentially a conservation measure. 


HIS act created the Federal Power 
Commission and gave it authority 
to license, for not more than fifty years, 
water-power developments located on 
lands of the United States and waters 
subject to Federal control. It recog- 
nized such hydroelectric development 
to be essentially a public business that 
might be entrusted to private enterprise 
to the extent it served the predominant 
public interest in the development of the 
nation’s water resources in an orderly, 
comprehensive manner in harmony 
with the best interests of the public. 
The Power Act provides for the right 
of the United States to take over proj- 
ects at the end of the license period. 
The government may exercise this 
right of recapture only upon the con- 
dition that before taking possession it 
shall pay the net investment of the 
licensee in the project or projects taken, 
not to exceed the fair value of the prop- 
erty. Provision is made for commis- 
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Federal Authority over Hydro Sites 


“oe Power Act provides for the right of the United States to take 
over projects at the end of the license period. The government 
may exercise this right of recapture only upon the condition that before 
taking possession it shall pay the net investment of the licensee in the 
project or projects taken, not to exceed the fair value of the property. 
Provision is made for commission supervision over the accounting of the 
licensee and for the regulation of services and rates in the absence of any 
such state regulation.” 





sion supervision over the accounting of 
the licensee and for the regulation of 
services and rates in the absence of any 
such state regulation. Inflation of proj- 
ect costs through valuations placed on 
good will, going value, prospective rev- 
enues, or on water rights and lands in 
excess of the actual reasonable cost of 
such properties at the time of acquisi- 
tion is prohibited. 

In issuing preliminary permits or 
licenses for water-power developments, 
the commission is required by the act to 
give preference to applications of states 
and municipalities. Whenever the de- 
velopment of any project should, in the 
judgment of the commission, be under- 
taken by the United States, itself, the 
commission is directed, after investiga- 
tion, to submit its findings to Congress 
with recommendations for construction 
of the project. 
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_ us consider the scope of the com- 
mission’s licensing jurisdiction. 
The authority delegated under the act 
rests ultimately upon the right of Con- 
gress: (1) To require its consent be- 
fore anyone may occupy power sites 
located on lands of the United States, 
and (2) to require its consent for the 
use of waters subject to Federal con- 
trol under the interstate commerce 
clause of the Constitution. 
Article I, § 8, Clause 3, of the Con- 
stitution provides: 
The Congress shall have power .. . to 
regulate commerce with foreign nations, and 


among the several states, and with the 
Indian tribes; ... 


It is interesting to note that, his- 
torically, this power of the Federal gov- 
ernment resulted from the third great 
compromise of the Constitutional Con- 
vention. New England wanted the cen- 
JAN. 30, 1941 
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tral government to have control over 
foreign commerce and over commerce 
between the states. South Carolina and 
Georgia wanted that matter left to the 
states. New England wanted the slave 
trade abolished at once and slavery 
abolished in 1808. The two Carolinas 
would not enter the Union unless the 
question of slavery was left to the 
states, but were willing to consent that 
the slave trade be abolished at the time 
named by New England. With refer- 
ence to this compromise, Young, in his 
“The American Statesman,” gives 
the following account of how the 
question of Federal control over in- 
terstate commerce was settled: 


Thus, by an understanding, or, as Gouv- 
erneur Morris called it, “a bargain,” be- 
tween the commercial representatives of the 
northern states, and the delegates of South 
Carolina and Georgia, and in spite of the op- 
position of Maryland and Virginia, the un- 
restricted power of Congress to pass navi- 
gation laws was conceded to the northern 
merchants, and to the Carolina rice planters, 
as an equivalent, twenty years’ continuance 
of the African slave-trade. 

HAT is the nature and extent of 
the commission’s jurisdiction 
when no public lands are involved and 
when constitutional authority must rest 
solely on the commerce clause? 
Undoubtedly, the authors of this 
clause contemplated that the Federal 
government would have authority to 
prevent the states from interfering 
with the freedom of commercial inter- 
course between themselves or with for- 
eign nations. The clause itself, how- 
ever, contains no such limitation. It 
contains an express grant of power to 
Congress to regulate commerce. 
Chief Justice Marshall, in the early 
case of Gibbons v. Ogden (1824),® de- 


cided that commerce under the Consti- 


59 Wheat. 1. 
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tution comprehended navigation, and 
that “a power to regulate navigation 
is as expressly granted as if that term 
had been added to the word ‘com- 
merce.’”’ It followed therefrom that 
Congress might regulate the navigable 
waterways as highways of interstate 
commerce. 


pers has declared in the Fed- 
eral Water Power Act of 1920, as 
amended, that it shall be unlawful to 
construct and operate a hydroelectric 
development “‘across, along, or in any 
of the navigable waters of the United 
States” without a license issued by the 
commission. 

Prior to its decision in the New 
River Case, the Supreme Court of the 
United States, in The Montello Case 
(1874),® said that though there had 
been rapids and falls with carrying 
places in the Fox river in Wisconsin, 
the lower court erred in ruling that the 
stream was not navigable before it was 
improved, on the ground there were 
obstructions to unbroken navigation. In 
refusing to accept the tests of naviga- 
bility adopted by the trial court, it 
further stated: 


. . . for it would exclude many of the 
great rivers of the country which were so 
interrupted by rapids as to require artificial 
means to enable them to be navigated with- 
out break. Indeed, there are but few of our 
fresh-water rivers which did not originally 
present serious obstructions to an uninter- 
rupted navigation. In some cases, like the 
Fox river, they may be so great while they 
last as to prevent the use of the best instru- 
mentalities for carrying on commerce, but 
the vital and essential point is whether the 
natural navigation of the river is such that 
it affords a channel for useful commerce. 


If this be so the river is navigable in fact, 
although its navigation may be encompassed 
with difficulties by reason of natural bar- 
riers, such as rapids and sand bars. 


And in Economy Light & Power Com- 
820 Wall. 430, 442-3. 
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pany v. United States (1921),” the 
highest court in the land stated : 


... Navigability, in the sense of the law, 
is not destroyed because the watercourse is 
interrupted by occasional natural obstruc- 
tions or portages; nor need the navigation 
be open at all seasons of the year, or at all 
stages of the water. 


In this case it was contended that the 
Des Plaines river in Illinois had lost its 
character as a navigable stream, but the 
court, speaking through Mr. Justice 
Pitney, said : 


The Des Plaines river, after being of prac- 
tical service as a highway of commerce for 
a century and a half, fell into disuse, partly 
through changes in the course of trade or 
methods of navigation, or changes in its 
own condition, partly as the result of arti- 
ficial obstructions. In consequence, it has 
been out of use for a hundred years; but a 
hundred years is a brief space in the life 
of a nation; improvements in the methods 
of water transportation or increased cost 
in other methods of transportation may re- 
store the usefulness of this stream; since it 
is a natural interstate waterway, it is with- 
in the power of Congress to improve it at 
the public expense; and it is not difficult to 
believe that many other streams are in like 
condition and require only the exertion of 
Federal control to make them again impor- 
tant avenues of commerce among the states. 
If they are to be abandoned, it is for Con- 
gress, not the courts, so to declare. . . 
(Emphasis supplied.) 


|” estan the Supreme Court, in 
United States v. Rio Grande 
Dam and Irrigation Company (1899) ,® 
in construing the Rivers and Harbors 
Act of 1890 prohibiting “the creation 
of any obstruction, not affirmatively 
authorized by law, to the navigable ca- 


7256 US 113, 122, 124. 
8174 US 690. 


pacity of any waters, in respect of 
which the United States has jurisdic- 
tion,” held that Congress could con- 
trol the erection of structures in non- 
navigable tributaries which might af- 
fect the navigability of the waters into 
which the tributaries flow. In addition, 
Congress, in the Federal Water Power 
Act of 1920, as amended, defined for 
the first time “navigable waters of the 
United States.’”® 

It was with this background of judi- 
cial pronouncement and congressional 
declaration that the Supreme Court 
considered the contentions made with 
respect to jurisdiction of the Federal 
Power Commission in the Appalachian 
Electric Power Company Case. The 
company had refused to accept a stand- 
ard license for the construction and op- 
eration of its hydroelectric plant on the 
New river near Radford, Virginia, as 
required by the provisions of the Power 
Act. The company contended, among 


9§ 3(8).“ ‘Navigable waters’ means those 
parts of streams or other bodies of water over 
which Congress has jurisdiction under its au- 
thority to regulate commerce with foreign 
nations and among the several states, and 
which either in their natural or improved con- 
dition, notwithstanding interruptions between 
the navigable parts of such streams or waters 
by falls, shallows, or rapids compelling land 
carriage, are used or suitable for use for the 
transportation of persons or property in inter- 
state or foreign commerce, including therein 
all such interrupting falls, shallows, or rapids, 
together with such other parts of streams as 
shall have been authorized by Congress for 
improvement by the United States or shall 
have been recommended to Congress for such 
improvement after investigation under its au- 


thority; .. .” [16 USCA § 796.] 


e 


“AN orderly development of our water resources would ap- 
pear to require exercise of Federal authority over projects 
located upon non-navigable reaches or tributaries of streams 
wherein such construction and operation will affect the down- 
stream navigable capacity of any river.” 
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other things, that the river was not 
navigable in fact and hence not navi- 
gable in law. It also challenged statu- 
tory conditions for a license among 
which are included §§ 10(a), requiring 
that the project be best adapted to a 
comprehensive plan for improving or 
developing the waterway for the use or 
benefit of interstate commerce, for the 
improvement and utilization of water- 
power development, and for beneficial 
public uses, including recreational pur- 
poses; 10(c), requiring the licensee to 
maintain a project adequately for navi- 
gation and for efficient power operation 
and to maintain depreciation reserves 
adequate for renewals and replace- 
ments; 10(d), requiring that out of 
surplus earned after the first twenty 
years above a specified reasonable rate 
of return, licensee must maintain 
amortization reserves to be applied in 
the reduction of net investment ; 10(e), 
requiring the payment to the United 
States of reasonable annual charges; 
and 14, giving the United States the 
right, upon expiration of the license, to 
take over and operate the project by 
paying the licensee the “net invest- 
ment” as defined, not to exceed the fair 
value of the property taken. 


_pesianan states through their at- 
torneys general joined the company 
in denying the authority of the commis- 
sion. Notwithstanding that the trial 
court had found in favor of the com- 
pany, Mr. Justice Reed, speaking for a 
majority of the court,’ in sweeping 
aside respondent’s claims and the con- 
tention of the states, stated: 


The power of the United States over its 


10 Messrs. Justice Roberts and McReynolds 
dissenting. Hughes, C. J., not participating. 


waters ... arises from the commerce clause 
of the Constitution. . . . The Federal goy- 
ernment has domination over the water 
power inherent in the flowing stream. It is 
liable to no one for its use or nonuse. The 
flow of a navigable stream is in no sense 
private property. . . . Exclusion of riparian 
owners from its benefits without compen- 
sation is entirely within the government’s 
discretion. .. . It is quite true that the criti- 
cized provisions summarized above are not 
essential to or even concerned with naviga- 
tion as such. .. . In our view, it cannot prop- 
erly be satd that the constitutional power of 
the United States over its waters is limited 
to control for navigation. .. . Flood protec- 
tion, watershed development, recovery of the 
cost of improvements through utilization of 
power are likewise parts of commerce con- 
trol... . That authority is as broad as the 
needs of commerce. . . . The license condi- 
tions to which objection is made have an 
obvious relationship to the exercise of the 
commerce power. ... In our view this “is the 
price which (respondents) must pay to se- 
cure the right to maintain their dams.” ... 
Such an acquisition or such an option to ac- 
quire is not an invasion of the sovereignty 
of a state. At the formation of the Union, 
the states delegated to the Federal govern- 
ment authority to regulate commerce among 
the states. So long as the things done with- 
in the states by the United States are valid 
under that power, there can be no interfer- 
ence with the sovereignty of the state. 
(Emphasis supplied.) [(1940) 36 PUR(NS) 
at pp. 135, 146-149.] 


This pronouncement of the court 


will serve as a constitutional beacon 
light in the field of conservation. 


_ decision is a most stimulating 
statement, one that should stir the 
heart of every true conservationist. It 
is judicial statesmanship at its best. 

Congress has heretofore recognized, 
and now the Supreme Court places its 
imprimatur upon the fundamental con- 
cept that the water resources of Amer- 
ica—the totality of things inherent in 
and related to proper watershed devel- 
opment, long illusory—belong to, and 
may be realized and possessed by, the 
people of America. 

Merely to recite the plain implica- 
tions of the New River decision 
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Implications of the New River Case 


The decision, in my opinion, excludes any further reasonable 
doubt that: 


1. The plenary Federal power over commerce must develop with the 
needs of commerce and is as broad as those needs; 


2. The constitutional power of the United States over its waters is not 
limited to control for navigation; navigability is but a part of the whole; 
flood protection, watershed development, recovery of the cost of improve- 
— Se the utilization of power are likewise parts of commerce 
control ; 


3. Navigable waters are subject to national planning and control and the 
broad regulation of commerce granted to the Federal government; 


4. If reasonable improvements, though not made or authorized, will make a 
river available for interstate traffic, the stream is navigable. This includes 
consideration of the time element whereby a river not reasonably susceptible 
to navigation improvements in bygone years may subsequently become so in 
the light of industrial trends, population growth, or engineering advances; 


_ 5. The Federal government has domination over the water power inherent 
in the flowing streams; 


6. The Federal government has power to condition a license for the con- 
struction of a hydroelectric project; 


7.. The flow of a navigable stream is in no sense private property and ex- 
clusion of riparian owners from its benefits without compensation is entirely 
within the government’s discretion; 


8. The exercise by the United States of authority valid under the Federal 
Constitution results in no interference with state sovereignty; 


9. Since the United States might erect structures in these waters itself, 
even one equipped for the generation of electric energy, it may constitution- 
ally acquire one already built. 





makes obvious its tremendous impor- 


tance. It brushes aside many uncer- 
tainties of the past and with refresh- 
ing courage brings sound legal reason- 
ing to support the almost evangelical 
program of the early conservationists 
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that the water resources of the nation 
should be conserved and utilized in the 
public interest. 

An orderly development of our wa- 
ter resources would appear to require 
exercise of Federal authority over 
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projects located upon non-navigable 
reaches or tributaries of streams 
wherein such construction and opera- 
tion will affect the downstream navi- 
gable capacity of any river. Otherwise, 
the benefits accruing from develop- 
ments under license on the lower wa- 
ters, in many instances, could be de- 
stroyed through the construction and 
operation of upstream projects; the 
comprehensive development of a river 
basin for the maximum possible bene- 
fit to the public of the water resources 
of the region, might be thwarted; and 
navigation in the lower reaches seri- 
ously impaired. 

In this regard, attention is invited to 
the authority and responsibility of the 
commission under § 4(a) of the act, 
as amended, 


To make investigations and to collect and 
record data concerning the utilization of the 
water resources of any region to be de- 
veloped, the water-power industry and its 
relation to other industries and to interstate 
or foreign commerce, and concerning the 
location, capacity, development costs, and re- 
lation to markets of power sites, and 
whether the power from government dams 
can be advantageously used by the United 
States for its public purposes, and what is 
a fair value of such power, to the extent the 
commission may deem necessary or useful 
be purposes of this act. [16 USCA § 


In addition, § 10(a), as amended, 
states that all licenses issued under 
this part will be on the following con- 
ditions: 


That. the project adopted, including the 
maps, plans, and specifications, shall be such 
as in the judgment of the commission will 
be best adapted to a comprehensive plan for 
improving or developing a waterway or 
waterways for the use or benefit of inter- 
state or foreign commerce, for the improve- 
ment and utilization of water-power de- 
velopment, and for other beneficial public 
uses, including recreational purposes; and if 
necessary in order to secure such plan the 
commission shall have authority to require 
the modification of any project and of the 
plans and specifications of the project works 
before approval. [16 USCA § 803.] 


NPs has here, with regard to 
proposed water-power projects to 
be licensed and regions to be developed, 
expressed very broad objectives for at. 
tainment. To meet these requires a 
comprehensive study of the entire river 
basin. This, obviously, is essential to 
make certain that a proposed develop. 
ment will not only conserve and utilize 
to the fullest possible extent the power 
resources of a particular site, but also 
will be an integral part of a comprehen- 
sive plan to conserve and utilize in the 
public interest all the water resources 
of the entire river basin. Licensing au- 
thority over merely the developments 
on “navigable waters,” defined as we 
have noted, would appear insufficient 
if the objectives expressed by Congress 
are to be attained. 

Congress has not so limited its grant 
of licensing authority. It has provided 
in § 23(b) of the act, as amended, 


.. . Any person, association, corporation, 
state, or municipality intending to construct 
a dam or other project works across, along, 
over, or in any stream or part thereof, other 
than those defined herein as navigable wa- 
ters, and over which Congress has jurisdic- 
tion under its authority to regulate commerce 
with foreign nations and among the several 
states shall before such construction file 
declaration of such intention with the com- 
mission, whereupon the commission shall 
cause immediate investigation of such pro- 
posed construction to be made, and if upon 
investigation it shall find that the interests 
of interstate or foreign commerce would be 
affected by such proposed construction such 
person, association, corporation, state, or 
municipality shall not construct, maintain, 
or operate such dam or other project works 
until it shall have applied for and shall have 
received a license under the provisions of 
this act. If the commission shall not so find, 
and if no public lands or reservations are 
affected, permission is hereby granted to con- 
struct such dam or other project works in 
such stream upon compliance with state 


laws. [16 USCA § 817.] 


i J NDER this section of the act, the 
commission performs a function 
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WATER-POWER DEVELOPMENT AND THE NEW RIVER CASE 


of jurisdictional fact finding. In this re- 
gard it is interesting to note that of the 
158 declarations of intention filed since 
itscreation in 1920, the commission has 
found in approximately half of them 
that the construction proposed would 
not affect the interests of interstate or 
foreign commerce. Thus, a large num- 
ber of the proposed projects were not 
required to be placed under Federal 
license. 

The Supreme Court action in the 
New River Case may well cause in- 
quiry concerning the number of unli- 
censed power projects that may fall 
within the scope of the decision, those 
requiring Federal license. That there 
are a great number of unlicensed proj- 
ects now in operation is no secret ; how 
many are within the rule announced by 
the court remains undetermined. The 
court having clarified the situation with 
regard to riparian owners and the 
states themselves, it is hoped that any 
owner or operator of an unlicensed 
project, located upon navigable waters 
of the United States within the defini- 
tion of the New River Case, will assist 
the commission in discharging its 
duties by applying for a license. 

Today, our nation has a population 
in excess of 130,000,000 people. We 
must be mindful that our ever-expand- 
ing society has increasing requirements 
for electric energy. True, we have the 


TVA, Bonneville, Grand Coulee, and 
many privately owned, federally 
licensed projects utilizing a portion of 
our water resources. These, however, 
are capable of developing but a small 
part of the total water resources of the 
nation. In fact, the projects now con- 
structed and in operation provide but a 
small part of our energy requirements 
during normal times. 


i ie meet the growing demands of 
national emergency may well re- 
quire the construction of additional 
hydroelectric projects. Their construc- 
tion by Federal, state, or municipal 
agencies, or by private companies un- 
der Federal license, will be not only of 
great aid to the national defense and 
materially assist in the conservation 
and utilization of our water resources, 
but provide added capacity for normal 
needs. 

The total installed capacity of wa- 
ter-power plants in the United States 
was in excess of 11,500,000 kilowatts 
at the end of 1940 and the energy out- 
put therefrom during the past year 
totaled more than 46,500,000,000 kilo- 
watt hours. Less than 20 per cent of 
the water-power resources of the 
United States is developed. It is esti- 
mated that undeveloped water-power 
sites exist in this country having five 
times the capacity now in use, with esti- 
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“To meet the growing demands of the national emergency 
may well require the construction of additional hydroelectric 
projects. Their construction by Federal, state, or municipal 
agencies, or by private companies under Federal license, will 
be not only of great aid to the national defense and materially 
assist in the conservation and utilization of our water re- 
sources, but provide added capacity for normal needs.” 
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mated annual energy output therefrom 
of 273,000,000,000 kilowatt hours. 
This amount of undeveloped energy is 
nearly twice the total amount of elec- 
tric energy generated and consumed 
in the entire United States during last 
year. These figures present a picture of 
national waste and public blindness. 
Conservation and utilization of this 
“white coal” are essential to the pro- 
gressive development of the nation 
and the improvement of our economic 
and social conditions generally. As a 
willing servant, this potential energy 
can be substituted in part for exhaust- 
ible fuels. A sound national economy, 
in the years to come, would appear, 
therefore, to require progressive 
stream planning and orderly develop- 
ment of the water resources of the 
country. This will ultimately bring to 
all of our people maximum benefits 
from multiple-purpose projects com- 
bining, where possible, facilities for 
navigation, flood control, irrigation, 
recreation, pollution abatement, and 
the generation of electric energy. 


pr river basins, and water- 
sheds are unaware of state bound- 
aries, and their proper development 
cannot be confined thereto. Rains fall 
and snows blanket the slopes of our 
mountains without regard to state 
lines. These blessings of nature are be- 
stowed without regard for political 
subdivisions. The founding fathers 
worried little about flood control; yet, 
today, it has become a real problem re- 
quiring the construction of many con- 
trol works and large projects to pro- 
tect people and property located in 
cities built upon the flood planes of our 
streams. Use of electric energy was 
unheard of by those who wrote the 
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Constitution. Its use for industrial and 
domestic purposes, so essential today, 
was not in contemplation or within the 
minds of those who wrote the com- 
merce clause. Little did the men who 
fought at Valley Forge, Guilford 
Courthouse, and Yorktown dream that 
some day electric energy would be the 
most essential thing required in the 
production of airplanes, ships, tanks, 
and other armaments so urgently 
needed for an adequate national de- 
fense. 

Yet, the framers of the Constitu- 
tion were conscious that they were 
preparing a document for the ages, not 
one adapted only for the exigencies of 
the time. It was Hamilton who 
stated": 


. .. we must bear in mind that we are not 
to confine our view to the present period, but 
to look forward to remote futurity. ... 
Nothing, therefore, can be more fallacious 
than to infer the extent of any power, prop- 
er to be lodged in the national government, 
from an estimate of its immediate necessi- 
ties. There ought to be a capacity to pro- 
vide for future contingencies as they may 
happen; and as these are illimitable in their 
nature, it is impossible to safely limit that 
capacity. 


S Be Supreme Court, by uphold- 
ing the act, has made it possible 
to harness the subtle magic of water 
power in America. The hand of des- 
tiny beckons to an awakening citi- 
zenry cognizant of the potentialities 
of this energy source. I venture to 
predict that the realization of the 
maximum development of our water 
resources will ultimately prove to be 
the anchor rock of our democracy. 

A statesman of the past has ' stated: 


Ideals are like stars; you will not suc- 
ceed in touching them with your hands. But 
like the seafaring man on the desert of 
waters, you choose them as your guides, and 
following them you will reach your destiny. 
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Is Private Utility Financing 
A Desirable Development? 


This highly controversial question considered from the stand- 
point of financial institutions, mainly life insurance companies, 
large and small, from the standpoint of the utilities, of the 
investing public, and from that of the general public interest 


By FERGUS J. 


of public utilities selling whole 

bond issues to a group of large 
financial institutions, mainly life insur- 
ance companies, in the interest of the 
utilities themselves ? Is it in the interest 
of the life insurance business or of the 
investing public? Is it a good thing 
from the point of view of the general 
public interest ? 

If you address these questions to dif- 
ferent individuals who, because of the 
manner in which they earn their living, 
have a deep and intelligent interest in 
this matter, you may expect widely dif- 
fering answers. There is, therefore, no 
better way to start this inquiry off on an 
even keel than by inviting in as wit- 
nesses three such individuals. We shall 
select an investment officer of one of the 
largest insurance companies, an invest- 
ment banker, and an investment officer 
of a small or medium-sized financial 
institution. 

Our first witness, who works for the 


[ the practice, now quite common, 
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large insurance company, is a gentle- 
man who probably labors into the night 
on occasion trying to keep the inrush- 
ing cash from piling up too formidably 
in his company’s treasury. To him the 
purchase of whole bond issues, either 
alone or in company with other insur- 
ance companies, is a natural solution to 
his problem. 

By way of justifying this solution 
he might argue that under present con- 
ditions a large proportion, very often 
the greater part, of publicly distributed 
utility bond issues tends to be acquired 
by large financial institutions such as 
his own. It is a well-known fact that 
such a bond issue of any size which 
does not meet the requirements of the 
large institutional buyers is likely to be 
a flop. Conversely if the life insurance 
demand is there in strength the issue is 
likely to go out the window, as the 
dealers put it. In fact the individual 
buyer has ceased to be much of a factor 
in the purchase of long-term, low-yield- 
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ing utility issues. After all why should 
such individuals scramble to purchase 
Boston Edison’s due in thirty years to 
yield 2.5 per cent, when they can buy 
United States baby bonds due in only 
ten years to yield 2.9 per cent. The life 
insurance companies would be very 
pleased to have such a choice them- 
selves. Even the investment bankers 
have given tacit recognition to the facts 
of the situation when they allot a siz- 
able part of publicly floated bond issues 
directly to the account of large insur- 
ance companies. 


HE writer recently ran across a 

most interesting tabulation which 
strikingly bears out the above-described 
conditions. It had to do with the place- 
ment of 105 different electric, gas, and 
telephone bond issues totaling $3,468,- 
640,000. These issues were sold pub- 
licly in the years 1935 to 1939. They 
represent a sizable proportion of the 
total funded debt of these important 
divisions of the utility industry. At the 
end of 1939, $1,895,640,000 of these 
bonds, or 544 per cent of the total, was 
held by financial institutions in lots of 
$50,000 or more. A similar tabulation 
covering $925,600,000 of industrial 
bonds revealed that only 32 per cent 
was so held. 

The showing of individual utility is- 
sues in this tabulation was even more 
striking. In the case of one such issue 
93.4 per cent was held in lots of $50,- 
000 or more by institutions, while in 
the case of several others over 70 per 
cent was thus held. Consider the dis- 
position of some of the largest issues. 
Out of $100,000,000 of Common- 
wealth Edison 34-1968, $72,210,000 
found its way into the portfolios of 
financial institutions in blocks of $50,- 


JAN. 30, 1941 


000 or greater. Of the $130,000,000 is. 
sue of Philadelphia Electric 33-1967, 
$83,760,000 was held in the same way 
with 15 insurance companies owning 
$65,741,000 of the bonds. Out of $80. 
000,000 of Union Electric 33-1962, 
$57,810,000 went to the institutions 
with twelve insurance companies ac. 
counting for $45,172,000 of these. 
Also $41,270,000 out of $55,000,000 
Wisconsin Electric Power 34-1968 
went to institutions. 

Thus our insurance executive may 
argue that if a large proportion of new 
utility issues is going to be acquired 
by financial institutions in any case, 
why should the larger of these in- 
stitutions not go about acquiring a cer- 
tain proportion of these issues in the 
most direct and efficient way? For the 
public sale of a large utility bond issue 
under present conditions does seem to 
involve considerable wasted or at least 
inefficient activity. 


ie us take a close-up view of the ac- 
tual problem presented : Suppose, 
for example, that a life insurance com- 
pany plans to acquire $500,000 of a 
large bond issue to be publicly sold. 
Here is what happens : Probably aweek 
or more before the issue is to be sold it 
receives telephone calls from a num- 
ber of dealers asking its interest. If 
the calls reach a crescendo as the day of 
sale approaches, the issue is probably a 
slow one. If there are not many calls 
bonds will likely be hard to get. A day 
or two before the date of sale the insur- 
ance company calls up—collect—a long 
list of bond houses scattered from Bos- 
ton to Los Angeles and places orders as 
it desires to or is able. Then the day of 
the bond sale the dealers phone up—at 
their expense — to confirm bonds, 25 
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from this one, 10 from another, and 
5 from another. As likely as not some 
dealer will phone in at the last minute 
over 2,000 miles of wire to confirm 
three bonds. 

Now all of this adds up to long-dis- 
tance phone calls galore which is a very 
nice thing for the telephone company 
and makes it very hard to understand 
why it should lend encouragement by its 
own example to any but this method of 
financing. It also adds up to some 
strained vocal cords, a considerable 
amount of rather inane chatter, and a 
few hectic hours while the bonds are 
being garnered in. And the largest life 
insurance companies which buy bonds, 
not in hundreds of thousands of dol- 
lars worth but in millions, claim that 
they simply cannot meet their invest- 
ment requirements by this method, even 
after receiving the bonds which the 
dealers allot to them direct. It is un- 
derstandable, therefore, why these in- 
stitutions should seek to short circuit 
the whole process by buying bond issues 
direct. 

While our first witness is still on the 
stand let us put to him a final ques- 
tion. Let us ask him whether he thinks 
it is a good thing for a few large in- 
vestors to purchase whole utility bond 
issues to the exclusion of all other in- 
vestors. He will probably answer by 
stating that a large life insurance com- 


pany should not be regarded as a sin- 
gle large investor but as a great aggre- 
gation of small investors. In fact, he 
may claim that the average policyholder 
in his company is generally a much 
more modest investor than the fellow 
who buys $1,000 bonds from invest- 
ment bankers. 


ba he for our second witness, the in- 

vestment banker. If he is not too 
weak from lack of nourishment he will 
be a willing witness, and not lacking in 
warmth of feeling toward the subject 
under review. As likely as not he will 
champion the interest of the small and 
medium-sized investors who tend to 
be frozen out by the private deals. A 
prominent member of the investment 
banking fraternity recently presented 
some interesting data along this line. 
He cited a case where a utility sold $75,- 
000,000 of bonds privately, most of the 
proceeds being used to refund $61,000,- 
000 of existing bonds. The nine pur- 
chasers of the new issue owned only 
$7,000,000 of the old bonds. As a re- 
sult of this deal holders of $54,000,000 
of bonds were left high and dry, look- 
ing for a new investment. 

Another utility refinanced $114,- 
000,000 of high-grade bonds through 
a private sale. Approximately $41,- 
000,000 of the old bonds were held by 
a very large number of insurance com- 
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recently presented some interesting data. ... He cited a case 


q “A prominent member of the investment banking fraternity 


where a utility sold $75,000,000 of bonds privately, most of 
the proceeds being used to refund $61,000,000 of existing 
bonds. The nine purchasers of the new issue owned only 
$7,000,000 of the old bonds. As a result of this deal holders 
of $54,000,000 of bonds were left high and dry, looking for 
a new investment.” 
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panies, large and small. The remain- 
ing $73,000,000 of bonds were held by 
a multitude of trust funds, banks, and 
individuals. All of the bonds went to 
nine institutions. All the other former 
investors have been frozen out. Our in- 
vestment banker will claim that many 
of those frozen out had held securities 
in this company for a long time, thor- 
oughly believed in these securities, and 
would gladly have accepted the new 
securities at a sacrifice in yield. Many 
of them are among the utility’s own 
customers. 


Phen banker will bring up another 
phase of the situation. He will 
point out that when a group of large 
financial institutions purchases all of 
the bonds of a utility they automatically 
constitute themselves its bankers. With 
all of its bonds off the market the utility 
ceases to have an established public 
credit. If it needs additional financing 
in future, as it probably will, the insti- 
tutions will have to dig down and find 
it to protect their original investment. 
Of course, at the present time with their 
mountains of cash this does not look 
like an unpleasant threat. However, 
conditions may change. Suppose utility 
earnings decline so that their bonds no 
longer look like a sound investment. 
Then their banker’s job might not look 
SO rosy. 

Also there is the matter of market- 
ability. When a life insurance company 
participates in a private deal, it freezes 
its funds pretty thoroughly. Of course, 
a huge investing institution, to solve its 
problems, must buy bonds in such large 
blocks that it loses marketability in its 
holdings to a large extent in any case. 
These blocks are so huge that to un- 
load them on the market would be a 
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delicate and lengthy process. However, 
the medium-sized life company or bank 
which buys bonds in blocks of a few 
hundred thousand at most does enjoy a 
large degree of marketability in its 
holdings under normal conditions, and 
this enables it to supervise its bonds, 
unloading when signs of deterioration 
appear. Of course, this is not true in the 
case of bonds acquired through private 
purchase in which case no general mar- 
ket exists for the issue. 

In his anxiety to build up a case 
against private financing, a danger ex- 
ists that our banker friend may climb 
out on a limb. He may allege, as some 
of his brethren have, certain deficien- 
cies in this method of selling bonds 
which are more fanciful than real. For 
example, it has been stated that insti- 
tutions purchasing bonds privately do 
not receive the full disclosure of facts 
which the registration of a public issue 
with the SEC would entail. On the con- 
trary these institutions have staffs of 
experts which sometimes include en- 
gineers who go over a utility situation 
with a fine-toothed comb before they 
put down any money. When they have 
finished they probably know more 
about the situation than any investor 
can hope to learn by reading all the 
lawyertalk in a prospectus or registra- 
tion statement. In this connection the 
writer would like to urge the limita- 
tion of the length of sentences in such 
literary efforts to 4 lines or 40 words— 
let the lawyers take their choice. 


OQ” third witness, representing a 
medium-sized insurance company 
or bank, may well prove the most reti- 
cent of the three. Although he does not 
feel any too happy about the increas- 
ing tendency for utility bond issues to 


146 





I$ PRIVATE UTILITY FINANCING A DESIRABLE DEVELOPMENT? 





Loss of Marketability through Purchase of 
Bonds in Large Blocks 


cé HEN a life insurance company partici- ‘a 
pates in a private deal, it freezes its funds (4 
pretty thoroughly. Of course, a huge investing 
institution, to solve its problems, must buy bonds 
in such large blocks that it loses marketability in 




















its holdings to a large extent in any case. These 
blocks are so huge that to unload them on the mar- 
ket would be a delicate and lengthy process.” 





be monopolized by a small group of the 
largest financial institutions, at the same 
time he does not want to say anything 
which might prove distasteful or em- 
barrassing to our first witness whom 
he looks upon as a member of his own 
fraternity. Also having participated in 
a few small private deals himself he is 
rather hesitant about attempting to cast 
a beam out of his brother’s eye while 
being conscious of a mote in his own. 

However, a recent concrete event has 
left this gentleman with a rather sour 
attitude of mind toward this type of 
financing. It so happened that he had 
built up a holding of $250,000 in the 
bonds of a certain utility which was as 
high as the size of his company and the 
need for diversifying its investments 
would permit him to go. By way of su- 
pervision he had familiarized himself 
with this utility in every way possible, 
even spending some time on its prop- 
erty and becoming acquainted with the 
men in charge. They seemed to be good 
fellows doing a good job. In short he 
was well satisfied with this investment 
which had become over the years a part 
of his very consciousness. Then one 
morning he read in the paper that it was 
all over, that the utility had arranged 
to refinance its bonds privately, and that 
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his stake in the company had been sold 
down the river—the Hudson river. His 
reaction was very much like that of a 
small boy who learns that there has 
been a party in the neighborhood to 
which he has not been invited. He is 
quite unhappy about it and his feelings 
toward both the host and the invited 
guests are apt to be unkind. 


[ seems to our third witness to be a 
natural and desirable thing for 
medium and small financial institutions, 
if they invest in utility securities at all, 
to purchase those of utilities operating 
in their own states or in near-by states. 
They are most advantageously situated 
to familiarize themselves with the op- 
erating conditions and the strength or 
weakness of such utilities. It would 
seem, for example, quite natural for In- 
diana insurance companies and banks, 
as well as private individuals in that 
state, to own the bonds of utilities op- 
erating in Indiana. But to what extent 
are they free to do so? In the last few 
years seven major electric utilities of 
Indiana have refunded their bonds, but 
in four of these cases the bonds have 
been sold privately to a few large in- 
stitutions, none of them located in 
Indiana. Three of these private refund- 
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ings involved bond issues which are 
rated asthe highest-gradeelectric utility 
bonds in the state. Those that were sold 
publicly seem on the whole to deserve 
a considerably lower rating. In other 
words, Indiana investors both insti- 
tutional and individual are very largely 
barred from direct ownership of the 
highest-grade electric bonds their own 
state has to offer. Our witness wonders 
if through any stretch of the imagina- 
tion this situation can be deemed desir- 
able, either from the point of view of 
the utilities themselves, of investors, or 
of public policy. 

The situation existing in Indiana has 
given rise to a rather disturbing train 
of thought on the part of our third wit- 
ness. What if this trend continues, as it 
seems to be doing, until the bulk of the 
high-grade corporate securities of the 
country, both utility and other, pass 
through the medium of private financ- 
ing into the portfolios of very large 
financial institutions? In such an event 
mere lack of size might handicap a life 
insurance company in trying to pursue 
a sound investment policy. It might be 
forced to invest more and more in the 
more marginal securities which the 
large companies did not see fit to in- 
corporate into their private deals. Ad- 
mittedly, this situation is still a long 
way off, but it is certainly something 
to be guarded against. 


. is quite true that a relatively small 
group of large life insurance com- 
panies carry the bulk of the life insur- 
ance in forceinthe United States, andina 
very narrow sense their interest might 
be considered dominant. However, the 
managements of these companies will 
be the very first to admit that it is very 
much in the interest of the institution 


of private life insurance that the medi- 
um-sized and smaller life insurance 
companies continue to enjoy a healthy 
and unhandicapped existence. These 
smaller companies are scattered over 
the middle western, the far western, 
and the southern parts of the country. 
They employ sizable groups of citi- 
zens in numerous cities and towns up 
and down the country where their elec- 
tric signs stand out against the night 
sky. Their voice is heard in the councils 
of state governments. Also the great 
majority of them are soundly and effi- 
ciently rendering a life insurance 
service. 

If the time ever comes when these 
companies are put in a position where 
they can no longer do this and the life 
insurance business becomes largely 
concentrated in a few huge institutions 
located in northeastern financial cen- 
ters, then the political defenses of the 
business will be enormously weakened. 
In such an event political domination 
of the business will be greatly encour- 
aged. This, of course, is not a pleasant 
thought, but it is one to bear in mind 
while exploring the possible ultimate 
result of present trends in direct financ- 


ing. 


W: may now dismiss our witnesses. 
Through them we have been able 
to turn an analytical spotlight upon sev- 
eral important facets of this subject. 
However, since they are to some extent 
partisans they are not completely fitted 
to envisage the matter from the point 
of view of broad public interest. Also 
they have failed to present the interest 
of an extremely important party in- 
volved ; namely, the utilities themselves. 
A good many utilities must consider 
that this method of financing has its 
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points or they would not have lent 
themselves so extensively to it. Some 
of the probable reasons for this have 
already been stated by the investment 
banker. And there are other reasons. 
There is the ease with which a private 
deal may be consummated across a table 
with a few reasonable and well-in- 
formed representatives of large insur- 
ance companies and banks. Also hav- 
ing placed his bonds in these hands the 
utility executive doubtless feels that he 
has opened up to his company a reser- 
voir of credit which will stand by it in 
good times and bad, to some extent at 
least independent of the vagaries of the 
public financial markets. 

Also there is the ease with which 
the loan agreement may be adjusted at 
a later date if this should seem desir- 
able. The utility has simply to persuade 
a few large institutions of the reason- 
ableness of the change. This is likely 
to prove an infinitely easier task than to 
accomplish the same thing in the case 
of a publicly held issue when a group 
of cantankerous die-hards are likely to 
gum up the works. Consider the ex- 
treme case of insolvency. In such an 
event, when the bonds are held pri- 
vately, the interested parties can get 
together and quickly and inexpensively 
make the necessary adjustments in the 
financial structure. Compare this with 
the sorry history of current railroad 
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bankruptcies which have dragged on 
year after year while lawyers, receiv- 
ers, and trustees have waxed fat off 
debtor and creditor alike. 


_ NG at the matter in a rather nar- 
row technical sense, this private 
method of financing does hold one 
rather obvious disadvantage to the bor- 
rowing utility. It loses the opportunity 
to buy in its own securities in a de- 
pressed public market, and it is rather 
unlikely that the institutional holders 
will ever consent to part with such 
bonds at less than their full redemption 
price. This might become a rather seri- 
ous disadvantage if we should again 
enter a period of high interest rates and 
low bond prices. 

However, it is in the realm of less 
tangible considerations that private 
financing appears to hold most serious 
ultimate disadvantage for the utilities. 
There are certain keen and thoughtful 
students of utility affairs who believe 
that at most, according to a natural law 
as it were, these enterprises will in 
course of time become decreasingly 
profitable. They reason that utilities’ 
earnings will suffer from a process of 
attrition arising from pressure for 
lower rates and competitive services on 
the one hand and rising operating ex- 
penses and taxes on the other. This 
school of thought points, of course, to 


company serving a couple of small towns. This company’s 


q “In northeastern Indiana there is an independent telephone 


capital is all in the form of common stock which is quite 
widely held in the two towns which it serves. We would 
hazard a guess that this company will not lack fair treatment 
in the matter of rates. Too many local women count on the 
telephone dividend for their new spring hats.” 
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the railroad industry as the prize illus- 
tration of the working of its theory. It 
is also able to point to certain trends 
in the earnings of the electric utility 
industry which, although not alarming, 
do give food for thought. I refer to a 
tendency for net earnings to level off in 
spite of continued growth in practically 
‘all other factors relating to the indus- 


try. 


HERE seems to be only one likely 

cure for the tendencies mentioned 
in the preceding paragraph. It consists 
of a body of investors possessing 
enough political sex appeal to see that 
the utilities get a fair deal on their rates. 
A practical illustration will help to ex- 
plain. In northeastern Indiana there is 
an independent telephone company 
serving a couple of small towns. This 
company’s capital is all in the form of 
common stock which is quite widely 
held in the two towns which it serves. 
We would hazard a guess that this com- 
pany will not lack fair treatment in the 
matter of rates. Too many local wo- 
men count on the telephone dividend 
for their new spring hats. 

Viewing this little situation as the 
ideal, it would seem that the centraliza- 
tion of equity ownership of utilities in 
holding companies was a step in the 
wrong direction. By the same token 
the centralization of ownership of the 
senior securities with a few large insti- 
tutions may prove to be another such 
step. Consider the case of an electric 
utility whose common stock is all 
owned by a holding company having its 
headquarters on the lower end of Man- 
hattan Island, and whose bonds are all 
owned by a group of large financial in- 
stitutions with main offices situated not 
many miles, as the crow flies, from the 


corner of Broad and Wall streets. Sup- 
pose that to offset the rise in costs which 
now appears very likely to come about, 
this utility seeks an increase in rates, 
May it not run into difficulties ? When 
there is not a single local investor in 
existence to put in a word for the 
utility, would it not be easy for the local 
rabble rousers of Indiana or Kansas or 
Alabama, as the case may be, to claim 
that the ““Wall Street interests” are try- 
ing to bleed the “common people” 
again? Under such unpleasant circum- 
stances one might see fit to lament— 


Ill fares the utility, to hastening ills a prey 
Whose securities accumulate, and whose 
earnings decay. 


But what about the 65,000,000 
American life insurance policyholders? 
Will they not raise a howl which will be 
heard to high heaven if they find that 
their stake in the utilities is being thus 
encroached upon ? One cannot count on 
that. When such a policyholder weighs 
the size of his electric bill, a direct out- 
of-pocket payment, against what to him 
is a vague and little understood interest 
which he may or may not have through 
his policy in the financial welfare of the 
utility, he is likely to emphasize the 
former. 


i concluding an article of this sort, 
which deals with the pros and cons 
of a highly controversial subject, one 
feels almost honor bound to denounce 
at least one villain. In this case we find 
it almost impossible to do so. We have 
searched the woodpile quite thoroughly 
without being able to locate a single 
undoubted blackamoor. The advent of 
large-scale direct financing seems to 
mark an evolution in American capital- 
ism, a closing out so to speak of the free 
and highly individualistic capitalism 
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I$ PRIVATE UTILITY FINANCING A DESIRABLE DEVELOPMENT? 


which prevailed prior to 1930. Its place 
is being taken by a much more closely 
controlled and highly collectivized form 
of capitalism, an outward manifesta- 
tion of which is the fact that the mar- 
ket for high-grade bonds has shifted 
from private individuals to large insti- 
tutions. At the same time one cannot 
deny that this private financing does 
contain within itself the seeds of possi- 
ble unfortunate developments. Such 
developments might be minimized 
through a process of compromise which 
would not lose sight of the underlying 
realities to be faced. For example, it 
might be feasible to provide for the 
public sale of at least a part of the 


bonds of a utility while permitting the 
balance to be absorbed privately by the 
institutions. 

To those who have really strong feel- 
ings on this subject and think that a 
hanging ought to be worked out some 
way, we can only answer that it just 
doesn’t seem to be in the cards. For the 
guilty ones who might logically be se- 
lected for this purpose have been too 
long dead. They are the gentlemen who 
started the first legal reserve life insur- 
ance company, the Old Equitable, in 
business in London, England, just 180 
years ago. 

That is when the ball was really 
started a-rolling. 





Inevitable Spiritual Dependence 


con® man can. live in association with his fellows a day, 
whatever his social position, without charging up on 
his record of human relationship accounts hundreds of obliga- 
tions that will never be canceled. Spiritually, we are always ‘in 
the red.’ 

“You're in debt to your banker and your corner bootblack ; 
you owe something each day to the President in your White 
House and the motorman. on your street car; you owe a debt 
of gratitude to every clergyman and philanthropist, every actor 
and circus clown, every ball player and race-horse jockey, every 
musician and author, every cop and fireman, every loyal friend 
and neighbor, and to all of the other millions of your fellow- 
men who each day play their small parts directly or indirectly, 
contributing to your earthly comfort, safety, and happiness. 

“Your independence? You never had it; you never will have 
it; and you never really want it.” 

—Epwin NEwELL KENT, D.M.D., 
Writing in Think Magazine. 
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‘Transportation in America’s " 
Citadel of Defense 


alot 

Proposed enlargement of the Calumet-Sag channel for connec- line 

tion with Lake Michigan at Indiana Harbor, a startling illustra- mil 

tion, in the opinion of the author, of the inevitable waste in the Gai 

hysteria of hurried preparation for war cen 

By FRANK M. PATTERSON a 

APID and dependable transporta- full capacity in order that the railways fot 

tion of men and materials is a might be available for the movement mc 

prime essential in time of war of troops and supplies. na 

or in preparation for it. Fortunately If the German railways were unable be 

our country in the present critical state to perform efficiently these functions, fr 

is well equipped with such facilities and the wisdom of the program would de- no 

they can be increased at comparatively pend on the relative costs of the water- Ce 

small cost where they may prove in- ways and the needed additional railway de 

adequate. facilities, the time required for their be 

This was stressed by Major General construction, and the operating speed sa 

Schley, Chief of Engineers of the of each when time is of the essence. th 
United States Army, in an address at The General was correct in saying 

St. Louis as reported in a press dis- that the United States is fortunate in p 

patch dated October 14th. Hecitedthe having a great central area which he li 

action of Germany immediately after termed “America’s citadel of defense,” L 

1933 in relocating and decentralizing protected by two mountain ranges for tl 

its industries to make them immune _ the production of basic supplies for the V 

from enemy attack and in developing civilian population and munitions for S 

a system of waterways to provide sup- the military forces, thus making the S 
plies for them, with the further ob- nation self-sufficient during any mili- 

servation that in 1939 the German high _ tary emergency. f 


command emphasized the principle that 
the inland waterways must be used to 
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After saying that “Waterways for 
navigation and flood control will aid 
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our national defense directly and expe- 
dite our preparedness,” he announced 
that as part of the development he 
recommended the enlargement of the 
Calumet-Sag channel for connection 
with Lake Michigan at Indiana Har- 
bor. The channel now reaches that 
point through the Calumet river 
formed by the junction of the Grand 
Calumet and the Little Calumet rivers, 
with a navigating depth of 20 feet 
dredged by the Federal government. 


| gamer harbor lies in the great in- 
dustrial area extending easterly 
along and near the lake from the II- 
linois-Indiana state line for about 15 
miles to Gary. Indiana harbor and 
Gary have large steel mills; a great 
cement mill is located at Buffington; 
important oil refineries are at Whiting ; 
and other essential industries are 
found at other places, notably at Ham- 
mond and East Chicago. Its large ton- 
nage of heavy commodities reaches by 
belt lines all of the railways radiating 
from Chicago, but the General’s an- 
nouncement with reference to the 
Calumet-Sag channel deserves some 
detailed examination which may well 
begin with the drainage canals of the 
sanitary district of Chicago, of which 
the Calumet-Sag channel is one. 

About 1900, when Chicago had a 
population of a little more than a mil- 
lion, its sewage was discharged into 
Lake Michigan either directly or into 
the Chicago and Little Calumet rivers, 
whence it found its way to the lake, 
seriously polluting the city’s water 
supply. 

A commission formed to investi- 
gate methods of relief investigated the 
relative merits of treating plants and 
the discharge of all the sewage into the 
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rivers where it would be diluted by di- 
version of water from the lake to re- 
verse the flow of the rivers and the 
building of a canal from the Chicago 
river to carry the diluted sewage to the 
Des Plaines river near Joliet and an- 
other from the Little Calumet to con- 
nect with the main canal. It estimated 
the cost of the dilution system at a 
maximum of $28,000,000, of which 
$3,400,000 was for the Calumet proj- 
ect, while the cost of treating plants 
was set at $58,000,000. The chief en- 
gineer of the sanitary district asserted 
that the canals would be worth all they 
cost for navigation, and this had much 
to do with the adoption of that plan. 


.’ is interesting to note that the total 
cost of the dilution system to the 
end of 1927, as reported by the dis- 
trict in its publication, “Engineering 
Works,” issued in 1928, was $119,- 
140,651. Of this, the main canal, 32.25 
miles, cost $87,727,749, and the Calu- 
met-Sag channel, 24.7 miles, accounted 
for $24,098,649, both amounts includ- 
ing their pro rata share of interest and 
general expenditures. 

In 1925 the War Department, in re- 
sponse to a request by the sanitary dis- 
trict that it be allowed to withdraw 
10,000 cubic feet per second from the 
lake, authorized a diversion of 8,500 
cubic feet until the end of 1929 and 
specified that the district carry out a 
program providing complete sewage 
treatment for a population of 1,200,- 
000 before the expiration of the per- 
mit. Owing to the growth of Chicago 
and adjacent territory in the district, 
the scope of the program was enlarged, 
increasing the estimated cost to $175,- 
000,000 and scheduled to be completed 
in 1939, but will not be until 1942. 
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Navigation between St. Louis and New Orleans 


& x | pemanene between St. Louis and New Orleans often is in- 

terrupted by floating ice on its upper reach and the same may 

be said of the Ohio river, although less frequently, while the Illinois 

waterway and the Mississippi between Chicago and St. Louis are 

usually frozen over from one to three months every winter, including 
the Sag channel.” 





In the meantime the Supreme Court 


of the United States ruled that diver- 
sion of water from the lake contra- 
vened a treaty with Canada and limited 
withdrawal to 1,500 cubic feet per sec- 
ond until the treating plants are in full 
operation. Thus the canals now have 
no legitimate function except for navi- 
gation and their value must be com- 
puted on that basis. 


HE sanitary district utilized the 

Little Calumet as part of the chan- 
nel by widening it to a navigable width 
of 112 feet at a depth of 9 feet—the 
standard depth of the U. S. Army En- 
gineers for inland rivers and canals— 
for 8.5 miles from its junction with 
the Calumet, and thence constructed a 
canal for 16.2 miles to a connection 
with the main canal. Through the 10.8 
miles of earth excavation the minimum 
navigable width is 72 feet and this is 
reduced to 60 feet through the rock 


sections, where the sides are vertical. 
Other restrictions are found at the 
controlling lock, 50 feet wide, at the 
junction with the Little Calumet, and 
at various bridges with lateral clear- 
ances ranging from 50 to 66 feet. 
Since these widths would not permit 
boats or barges to pass each other, wid- 
enings were made at intervals of 
about 3 miles as passing points and 
three of them were subsequently wid- 
ened at a cost of $814,000, by the Army 
Engineers who also spent $1,600,- 
000 in dredging the Little Calumet, 
bringing the total cost of the channel 
to $26,512,649, or an average of more 
than a million dollars a mile. 
Recognizing the limitation of the 
channel, the Army Engineers have 
made plans to widen it to 160 feet 
throughout by the alteration of the 
bridges and the replacement of the ex- 
isting lock by one 80 feet wide, at an 
estimated cost of $23,639,400 for con- 
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TRANSPORTATION IN AMERICA’S CITADEL OF DEFENSE 


struction and $108,000 for annual 
maintenance and operation of the im- 
rovements, as shown in House Docu- 
ment 145, 76th Congress, 1st Session, 
which was reported favorably but not 
yet authorized. It may be presumed 
that General Schley had this plan and 
estimate in mind. 
Po * transportation on in- 
land rivers and canals for any but 


lake traffic can be attained only by 


barges at least 48 feet wide, the stand- 
ard for the government’s Federal 
Barge Lines, made up in tows two or 
more barges wide and two or more in 
length, requiring a minimum width of 
200 feet on the straight reaches and 
wider on the curves. If the Army’s 
plan were completed within the esti- 
mate—a remote possibility if it runs 
true to form with other waterway 
projects—it still will be too narrow for 
heavy traffic, and its cost will average 
$957,000 a mile for the equivalent of 
a roadway,-or about 350 per cent 
greater than the investment per mile 
of line of the Delaware, Lackawanna 
& Western Railroad for its entire 
freight and passenger facilities, and 
almost 800 per cent greater than that 
of the Class I roads as a whole. In- 
cluding previous expenditures its in- 
vestment will average $2,031,500 per 
mile. 


e 


In 1938 the channel carried 512,101 
tons with an accrual of 11,253,772 ton 
miles. No data are available for the 
cost of maintenance and operation of 
the improvements, but interest on the 
investment computed at 4 per cent 
would impose a cost of 9.42 cents per 
ton mile as compared with the average 
ton-mile revenue of about one cent for 
the Class I railways during the same 


year. 
iy the waterways in this central area, 

aside from the Great Lakes, are to 
be of importance in carrying materials 
of war from the larger industrial cities 
of Pittsburgh, Chicago, St. Louis, and 
Birmingham with their tributary 
regions it must be to the ports of New 
Orleans and Mobile, which are linked 
with the industrial centers by well- 
managed railways capable of handling 
all the necessary traffic with relatively 
smaller additions to their facilities than 
is possible by water, owing not only to 
their higher operating speeds but also 
to the much greater distances between 
common points, as is shown in a sub- 
joined table. 

Each of the industrial areas cited 
has two or more railways with lines 
either direct or through connections to 
the gulf ports, so that if traffic may be 
stopped temporarily on part of one it 


COMPARATIVE TIME IN TRANSIT BY RAIL AND WATER 


From To 


Pittsburgh 
Pittsburgh 
Chicago 
Chicago 

St. Louis 
St. Louis 
Birmingham 
Birmingham 


Mobile 


New Orleans 
Mobile 


Mobile 


New Orleans ...... 


New Orleans ...... 


By Rail 
Miles Days 


By Barge 
Miles Days 
1,940 12 
2,100 14 
1,512 11 
1,672 13 
1,153 7 
1,313 9 

599 6 
429 4 
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can be detoured over a portion of an- 
other. The table shows the short-line 
distances by rail as compared with 
those by water. The alternative rail 
lines are longer in some cases by 10 or 
15 per cent, but still are materially 
shorter than by barge. 


— between St. Louis and 
New Orleans often is interrupt- 
ed by floating ice on its upper reach 
and the same may be said of the Ohio 
river, although less frequently, while 
the Illinois waterway and the Missis- 
sippi between Chicago and St. Louis 
usually are frozen over from one to 
three months every winter, including 
the Sag channel. 

In considering the rdles these forms 
of transportation in the Mississippi 
valley may play in the preparation for 
war, several factors must be examined. 
The inland rivers now are in condition 


to carry all the traffic they may be called 

upon to move despite their inherent dis- 

advantages, and any increase in their 

improvement beyond those now author- 

ized should not be made; the great 

mileage of better highways constructed 
‘ 


since 1918 permits a large expansion 
of carriage by trucks; and the railways 
have made striking progress in the bet- 
terment of their tracks and equipment 
to handle vastly more tonnage at 
higher speeds than was possible during 
World War I, while the ineptitude of 
the government in their operation at 
that time probably will not—assuredly 
should not—be repeated. Much of the 
trouble then was caused by congestion 
at the ports owing to lack of ocean 
shipping, with the consequent use of 
freight cars as storehouses when they 
should have been available for trans- 
portation, and embargoes due to this 
cause should be eliminated. 

Much waste is inevitable in the 
hysteria of hurried preparation for 
war, hence efforts should be made to 
eliminate all unsound projects, of 
which the Calumet-Sag channel is a 
startling case in point. It is true that 
its cost would be but a small fraction 
of the total outlay, but there still are 
parts of our country outside the na- 
tional capital where $23,639,400 ranks 
as important money not to be frittered 
away in useless work. 





Economic Restriction 


To political philosophy of recent years has been based 
upon the doctrine that accomplishment is a crime. The 
more important the success, the greater the crime. But, in ad- 
dition, that appeal has been supported by legislation in varied 
form, with the result that the economy has been restricted in its 
essential development so as to throw upon the system a burden 
of continuous unemployment, increasing indebtedness, higher 
taxes, curtailed productivity, higher prices, a reduced standard 
of living, to say nothing of a nation divided within itself, having 
lost confidence in its own virility, uncertain as to the possibilities 
of its own future.” 
—ALFRED P, SLOAN, JR., 
Chairman, General Motors Corporation, 
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Wire and Wireless 
Communication 


HE Defense Communications Board 

held its first organization meeting 
this month in Washington, under the 
leadership of FCC Chairman James L. 
Fly. Other members of the board are 
representatives of the State, War (Sig- 
nal Corps), Navy (Intelligence), and 
Treasury (Coast Guard) departments. 
More than two hundred and fifty repre- 
sentatives of various communications in- 
dustries were in attendance. 

Walter S. Gifford, head of the AT&T, 
was made chairman of the DCB’s In- 
dustry Advisory Committee. The tele- 
phone subcommittee is headed by Z. Z. 
Hugus, of the AT&T, and its secre- 
tary is Clyde S. Bailey, Washington rep- 
resentative of the Independent Tele- 
phone Association. Paul E. Griffith, head 
of the National Federation of Telephone 
Workers, was named secretary of the 
Labor Advisory Committee. The other 
members of the telephone subcommittee 
are as follows: 


Association of American Railroads—J. A. 


ones 

Edison Electric Institute—J. C. Coleman 

Mutual Telephone Company (Hawaii)— 
Alva H. Scott 

Federal Communications Commission—An- 
drew W. Cruse 

National Association of Railroad and Utili- 
ties Commissioners—Ben Smart 

Postal Telegraph—Clinton B. Alsopt 

Navy (Intelligence)—R. E. Melling 

Army (Signal Corps)—Major John Grable 

Treasury (Coast Guard)—L. D. Harding 


Some suggestion as to the future work 
of the DCB subordinate committees was 
made in very broad terms by the central 
board. The meetings were not open to 
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the public. The immediate concern of 
the DCB will be to protect the nation’s 
communications facilities from sabotage, 
espionage, and (eventually) possible 
bombardment in strategic cities. The 
committees will also study the possibili- 
ties of alternate routes for handling com- 
munications traffic under a codrdinated 
defense program. 

The control of communications ma- 
teriel, propaganda, and censorship were 
not mentioned in the proceedings, al- 
though it is known that, eventually, the 
DCB may give some thought to such 
matters, with a view to planning control 
of the nation’s communications on an ac- 
tual war-time basis. 

a “er ie 


Pipes weeks of negotiations between 
executives of the International 
Telephone & Telegraph Corporation 
and representatives of the Rumanian 
government, the telephone concern an- 
nounced recently that it had sold the 
Rumanian Telephone Company to the 
National Bank of Rumania for $13,- 
800,000. 

Marking one of the most unusual deals 
in finance since the outbreak of the Euro- 


. pean war—a deal whereby IT&T would 


be paid in United States dollars immedi- 
ately—negotiations leading toward con- 
clusion of the sale were worked out with 
the codperation and active help of the 
State Department in Washington and the 
United States Treasury. Officials of the 
Treasury disclosed on January 6th that 
Rumanian funds “frozen” in this coun- 
try by presidential order last October 
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would be utilized to pay IT&T for its 
Rumanian telephone system. 

The National Bank of Rumania, in 
which the Rumanian government has a 
sizable stock interest, was believed to be 
acting as agent in the deal with a view to 
ultimate control by the Rumanian state 
of the telephone system, known as the 
Societatea Anonima Romana de Tele- 
foane. 

The IT&T’s success in working 
out an agreement whereby it would 
receive dollars from the “frozen” Ru- 
manian account, estimated at some $40,- 
000,000, occasioned considerable com- 
ment in financial circles, particularly in 
view of recent German inroads into Ru- 
mania and Nazi domination of the coun- 
try’s external policy. This was said to 
mark the first time that a large United 
States corporation has been able to ob- 
tain payment in United States funds for 
its properties in Nazi-controlled coun- 
tries since the war started. 

IT&T entered the telephone field in 
Rumania in 1930 when, in a program of 
foreign telephone development, it ob- 
tained from the Rumanian government 
the exclusive right to operate and develop 
the telephone system of that country. 
The corporation’s original investment 
in the Rumanian telephone system 
amounted to $7,667,686, at which figure 
the Rumanian property was carried on 
IT&T’s books, represented by 1,367,960 
shares of capital stock, or 82 per cent of 
the total outstanding. 


N the last ten years, however, IT&T 

has made advances to its Rumanian 
subsidiary and also has ploughed back 
earnings for new construction and ex- 
pansion of the property. The payment of 
$13,800,000 covered the approximate 
amount of IT&T’s investment in capi- 
tal stock, advances on current account, 
and equity in undistributed earnings, offi- 
cials of the company said in announcing 
the deal. 

One official of the IT&T said the cor- 
poration was satisfied completely with 
the deal and that it had received “an ab- 
solutely fair price” for its property. A 


factory owned by IT&T operating in 
Bucharest was not included in the deal 
the official said. The factory, which 
makes equipment for telephone opera- 
tion, has a value of about $500,000, 

When IT&T entered Rumania to take 
over the Rumanian Telephone Company, 
which previously had been owned by the 
state, there were approximately 80,000 
miles of telephone lines in operation con- 
necting more than 50,000 telephones. At 
that time about 25 per cent of the tele- 
phones in operation were in the country’s 
capital at Bucharest. 

Today the company has in operation 
105,386 telephones, or more than double 
its original capacity. These units also in- 
clude telephones operating in Bessara- 
bia, Transylvania, and Dobrogea, certain 
parts of which were seized recently by 
Russia, Hungary, and Bulgaria, respec- 
tively. In selling its entire capital stock, 
IT&T has no claims against other coun- 
tries for seized property, since the price 
agreed upon covers the entire Rumanian 
telephone system. 

Bucharest now has in operation about 
52,000 telephones, or some 50 per cent 
of the entire system, compared with the 
25 per cent ten years ago. There are also 
two automatic exchanges in operation in 
Bucharest and single automatic ex- 
changes in 14 other cities in Rumania. 
Gross annual revenues of the company 
last year were about 1,200,000,000 lei, 
which, converted into dollars at the offi- 
cial rate of exchange, amounts to about 
$12,000,000. 

Colonel Sosthenes Behn, president of 
the IT&T, was reported to have worked 
out all the details of the plan with repre- 
sentatives of the Rumanian government 
and officials of the State Department; 
and Frank C. Page, vice president of the 
corporation, was understood to have 
been active in Washington during the 
negotiations. 

a ae 


i en New York Public Service Com- 


mission on January 2nd reserved 


decision after a stormy public hearing 
during which it learned that 550 tenants 
of the Parkchester housing development 
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WIRE AND WIRELESS COMMUNICATION 


of the Metropolitan Life Insurance 
Company in the Bronx could not obtain 
telephone service because of a jurisdic- 
tional war between two labor unions. 

The hearing, at which Commissioner 
George R. Lunn presided, was on com- 
plaints made by about fifty tenants, five 
of whom testified about failure to get 
the New York Telephone Company to 
give them service. Walter Gordon Mer- 
ritt, counsel for the company, said it was 
willing to provide service, but could not 
do so because of the jurisdictional dis- 
pute between an independent union of its 
own employees and Local No. 3 of the 
International Brotherhood of Electrical 
Workers. 

As Mr. Merritt explained it, the Met- 
ropolitan Life Insurance Company was 
unwilling to permit telephone company 
employees to do the electrical wiring nec- 
essary for telephone service because such 
action might result in a general strike of 
all other electrical workers on the 51- 
unit project. If the wiring job should be 
done by members of Local No. 3, Mr. 
Merritt said, there was danger that the 
telephone men would refuse to install any 
instruments. 

Commissioner Lunn, noting that the 
commission had no jurisdiction in labor 
disputes, declared that it was, neverthe- 
less, concerned lest the public be deprived 
of necessary public utility facilities. “The 
commission is vitally interested in this 
whole controversy,” he declared. “It can 
be solved and it must be solved. The 
commission will do all it can to help solve 
it.” 

x * * x 

[3 gto such action to be in the 

interest of national defense, At- 
torney General Jackson again asked Con- 
gress early this month to permit wire 
tapping to cope with saboteurs and for- 
eign spies. The request was carried in 
the Attorney General’s annual report to 
Congress which covered the various divi- 
sions of the Department of Justice. Mr. 
Jackson asserted that, while his depart- 
ment was doing all possible to strengthen 
the defense program, the civil liberties 
of individuals must not be destroyed. 
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Legislation to modify the present wire- 
tapping laws in certain cases passed the 
House during the last Congress but had 
been held up in the Senate by Senator 
Wheeler. 

The Attorney General’s report dealt 
with the enlarged activities of the Fed- 
eral Bureau of Investigation under the 
presidential order correlating inquiries 
into espionage and related matters. In 
this connection, it was shown that in the 
fiscal year ended last June 30th, which 
period was covered by the Jackson re- 
port, a total of 16,885 defense questions 
had been presented to the FBI. Mr. 
Jackson said: 


Wire tapping presents a problem of proper 
balance and nice adjustment as between 
rights of individuals on the one hand and the 
needs and interests of society on the other. 
Unrestrained and uncontrolled wire tapping, 
even on the part of law-enforcement officers, 
would be intolerable. It would constitute an 
unwarranted intrusion into the right of pri- 
vacy and would be subject to serious abuses. 

On the other hand, to prohibit law-enforce- 
ment officers from intercepting messages, no 
matter what the circumstances may be, is to 
guarantee the safe use of the channels of 
wire and wireless communications to spies 
and criminals. Experience has shown that 
monitoring of telephone communications is 
essential in connection with investigations of 
foreign spy rings. It is equally necessary for 
the purpose of solving such crimes as kid- 
napping and extortion. 

In the interests of national defense, as well 
as of internal safety, the interception of com- 
munications should, in a limited degree, be 
permitted to Federal law-enforcement offi- 
cers. In order to preclude the possibility of 
abuse the cases in which and purposes for 
which such mode of investigation should be 
permitted should be strictly limited and con- 
fined to a narrow scope. 

In addition, suitable safeguards should be 
afforded, such as the requirement of authori- 
zation in each instance by some higher au- 


thority. 
* * * 


eS, Judge D. F. Wright agreed 
on January 3rd to review a Wash- 
ington Department of Public Service or- 
der slashing telephone rates in that state. 
The department was given until Febru- 
ary 5th to produce the records in court. 

The Pacific Telephone & Telegraph 
Company’s appeal from the department’s 
refusal to permit a rate increase of $1,- 
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300,000 was consolidated with similar 
proceedings. The company contended the 
rates ordered were unjust and would re- 
sult in confiscation of property without 
due process of law. 

Although it refused to allow a rate in- 
crease, the department authorized the 
company to pass on to its customers 
municipal occupational taxes of several 
cities. 

* * * * 


EGOTIATIONS were reported in prog- 

ress this month which might lead 

to agreement by two major radio net- 

works and Broadcast Music, Inc., to re- 

frain from practices which the govern- 

ment contended constitute violations of 
antitrust laws, it was disclosed. 

The Justice Department recently an- 
nounced its intention of instituting anti- 
trust proceedings against the National 
Broadcasting Company, Columbia Broad- 
casting System, BMI, and the American 
Society of Composers, Authors, and 
Publishers. Negotiations with ASCAP 
looking toward a consent decree broke 
down December 23rd, but a department 
spokesman said recently that there was 
a good prospect for successful conclusion 
of similar negotiations with the net- 
works and BMI. He said the depart- 
ment hoped such an agreement might 
later lead to a similar conclusion of pro- 
ceedings against ASCAP. 

ASCAP music currently is barred by 
most of the nation’s radio stations be- 
cause of a dispute between ASCAP and 
the networks—NBC, CBS, and the Mu- 
tual Broadcasting System. Some inde- 
pendent stations have signed individual 
contracts with ASCAP. The others, 
however, are using only BMI and non- 
copyrighted tunes. 

ASCAP, considering a proposal to li- 
cense the use of its music on network 
programs of five national advertisers, an- 
nounced on January 6th that more than 
200 individual radio stations had con- 
tracted for the music it controls. 

eo ee 


HE Federal Communications Com- 
mission told Congress recently that 
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it had expanded its field force and im- 
proved its “listening posts” to “police” 
radio communications as its part in the 
national defense program. The commis- 
sion in its annual report said: 

A special appropriation of $1,600,000 was 
authorized by the President for augmented 
work of this nature. The commission re. 
ceived $175,000 from Congress with which 
to relocate six of its seven main monitoring 
stations. These supplemental sums enabled 
the commission to expand its field force and 
improve its “listening posts” for more effec- 
tive surveillance of radio channels, 


The report also predicted that devel- 
opment of the new type of broadcasting 
known as Frequency Modulation would 
boost business during 1941 because of 
the new equipment and servicing re- 
quired. The commission said that 705 
standard broadcast stations reported 
their total time sales in 1939 were almost 
$130,000,000 and that they had a pay- 
roll that year of almost $52,000,000 for 
nearly 25,000 employees. 


* * * * 


wo new telephone construction 

projects representing an expendi- 
ture of approximately $2,500,000 were 
authorized on January 7th by the Fed- 
eral Communications Commission. 

The Pacific Telephone & Telegraph 
Company intends to supplement existing 
congested facilities between Seattle, 
Washington, and Portland, Oregon, 
with a pair of cables about 176 miles in 
length at an estimated cost of more than 
$2,000,000. 

The Chesapeake & Potomac Telephone 
Company of Virginia and the American 
Telephone and Telegraph Company plan 
to care for increased traffic between 
Roanoke and Radford, Virginia, with a 
45-mile cable, to cost nearly $480,000. 


* * *- * 


a FCC budget requirement, ac- 
cording to the recent message to 


Congress for the fiscal year 1942, was 
$4,259,729, of which approximately $1,- 
900,000 was earmarked for special de- 
fense activity, chiefly in connection with 
radio control. 
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By OWEN ELY 


Public Service Corporation of 
New Jersey 


uBLIc Service Corporation of New 
es controls, mainly through two 
subsidiaries—Public Service Electric & 
Gas Company and Public Service Co- 
ordinated Transit—operating units sup- 
plying electricity, gas, and trolley, bus, 
and ferry service to a large part of New 
Jersey, customers numbering about 3,- 
826,921. 

The system maintains a strong work- 
ing capital position. As of December 31, 
1939, system cash assets amounted to 
about $39,000,000 and total current as- 
sets nearly $59,000,000, compared with 
some $29,000,000 current liabilities. Of 
the cash assets, the parent company held 
nearly $15,000,000, while its current lia- 
“i amounted to only about $2,000,- 


The system’s capital set-up at the same 
date was approximately as follows: 


Amount Per 
(Millions) Cent 
Funded debt 


" . . 37% 
Minority interest, etc. .... 7 
Preferred stocks 30 
Common stock and surplus 137 26 


100% 


The ratio of funded debt to total capital 
and surplus compares with a general 
average of about 48 per cent for the elec- 
tric light and power industry. 

In 1939 sales of electricity amounted 
to about 57 per cent of total revenues; 
gas, 22 per cent; and transportation, 21 
per cent. The sales of electricity (exclu- 
sve of current furnished to transporta- 
tion subsidiaries) included 55 per cent 
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to industrial consumers, 19 per cent com- 
mercial, 23 per cent residential, and 3 per 
cent municipal. In the gas division 62 
per cent went to residential consumers 
(exclusive of house heating), 11 per cent 
for heating of buildings, and 27 per cent 
was industrial and commercial. 

As might be anticipated, the transpor- 
tation subsidiaries have been in the red 
since 1929 ; but the deficit has been great- 
ly reduced, in 1939 amounting to only 
$664,000 compared with the large net in- 
come of Public Service Electric & Gas— 
$29,191,563. Data on the common stock 
record are shown in the table at the bot- 
tom of p. 162. 


Be parent company’s income con- 
sists largely of dividends from Pub- 
lic Service Electric & Gas Company, in 
which it owns a substantial amount of 
preferred stock and all the common stock 
except directors’ shares. In 1939 such 
dividends amounted to $25,913,293 com- 
pared with the parent company’s total in- 
come from dividends of $26,654,343, 
and from interest and miscellaneous of 
$965,492. 

The parent company has drawn gener- 
ous common dividends from the electric 
and gas subsidiary, as is indicated by the 
two sets of earning figures tabulated 
hereafter, although much of this dif- 
ference was due to the red ink figures 
of the transportation subsidiary. 

Obviously, Public Service was heavily 
hit by increased costs in 1940. For the 
twelve months ending November 30th, 
and for the month of November alone, 
the contrast between increased gross and 
lower net reflected the pressure of higher 
taxes and expenses: 
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Per Cent 
1940 1939 Change 
12 Mos. ended Nov. 30: . 
Revenues ot LEP i‘ 
(millions) .... $139.6 $133.3 5% Incr. 
Net Income 
(millions).... 22.5 26.6 15% Decr. 
Month of November: 
Revenues 
(millions).... 
Net Income 
(millions).... 


12.4 
2.0 


12.0 3% Incr. 
2.7 26% Decr. 


As interim statements do not show any 
detail, it will be impossible to analyze the 
sharp decline in net until the annual re- 
port is available. For the twelve months 
ended November 30th, net income 
amounted to about 16 cents of the reve- 
nue dollar, compared with 20 cents in the 
previous twelve months; in the month 
of November, 16 cents, compared with 
over 22 cents in the previous year. 
Owing to the mixed character of the 
operations an overall ratio of deprecia- 
tion to gross revenues may not be on a 
comparable basis with other systems. In 
1939 the percentage was about 8.2 per 
cent for depreciation and 8.5 for main- 
tenance or a total of 16.7, the latter be- 
ing fractionally higher than that of Con- 
solidated Edison. Excluding the trans- 
portation companies, however, the ratio 
was only 14.0 per cent—rather low by 
SEC standards, and as compared with 
some large systems. However, the elec- 
tric-gas subsidiary had a depreciation re- 
serve equivalent to 16.8 per cent of gross 
plant (compared with 6.3 per cent for 
the parent Edison company) ; while Pub- 
lic Service Coordinated Transport’s bal- 


ance sheet reflected a ratio of about 28 
per cent. 

The system’s electric revenues pe 
kilowatt hour averaged as follows j 
1939, compared with some other leading 
utilities : 


Public Service 
Consol. Ed. (parent co.). 
Boston Edison 
Detroit Edison 
Commonwealth Edison . 
Consol. Gas of Balto. ... 
Philadelphia Elec. ...... 


Average 


doubtless requiring new plant investmen 
for mixing purposes, new rate schedules, 
etc. However, neither of these difficulties 
seems immediately in the offing, and Pub 
lic Service may benefit more substantially 
this year than it did in 1940 by reason of 
the defense stimulus to its large indus- 
trial load. 

Public Service Electric & Gas has 2 
fairly stiff tax ratio to revenues, about 
19.1 per cent compared with Consoli- 
dated Edison’s 21.6 per cent—although 
inclusion of the traction companies would 
lower the ratio to 17.2 per cent. The prob- 
able increase in the Federal normal in- 
come tax during the coming months to 


e 


Earnings per Share 
System 
Basis 
$2.40 Est. 
2.88 
2.31 
2.61 


69 
94 
88 
00 
6 

15 


19 
62 
63 

5 
81 


2 
2 
2 
3 
3 
3 
3 
3 
5 
3 
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Parent Co. 
Basis 


Approx 
Dividends Price 


Paid 
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Approx. 
Price 
294 
23 
30 
17 
29 


Public Service of N. | eens 
Consolidated Edison 
Commonwealth Edison 

North American Company 

Amer. Gas & Electric 


Dividend 


Price 

Range 
1940-41 
434-288 
323-218 
33 -25% 
233-148 
393-258 


Est. 
1940 
Erngs. 
$2.40 
2.10 
2.25 
1.95 
2.85 


Yield 
About 


1940 


$2.40 
2.00 
1.80 
1.20 
2.00 


7 


30 per cent, or possibly even higher, will 
saturally make further inroads into earn- 
ings (unless offset by other factors), but 
such effects can be better studied when 
the complete 1940 figures are available. 

Public Service’s bond-refunding possi- 
bilities are limited by the fact that many 
high coupon system bonds and preferred 
stocks, including all the parent company’s 
issues, are noncallable. Public Service 
Electric & Gas 8s/2037 have the distinc- 
tion of selling currently around the 220 
level—probably the highest on record for 
anonconvertible bond. The company’s 
excellent credit is indicated by the fact 
that it sold privately last July $15,000,- 
000 3s due 1970. It is possible, of course, 
that the $50,000,000 34/1965 which were 
sold to institutions in 1935 and are re- 
deemable at 1064 through October Ist 
next, and at a point lower in the two years 
following (lower thereafter), might be 
refunded through a special deal with the 
holders, as has been done by one or two 
other companies, but this seems a little 
unlikely at present. If such refunding 
could be accomplished at a net saving of 
one-half per cent, the amount gained per 
share on the common stock would be only 
about 5 cents per share. 

The market position of Public Service 
common compares with other utilities in 
asimilar price range as shown above. 


¥ 
The Fifteen Per Cent Deprecia- 


tion-maintenance Ratio 


IX a previous issue of the FortNIGHT- 
A Ly, this department discussed the pos- 
sibility that the SEC might raise depre- 
tiation rates to higher levels and thus re- 
duce the income of some holding com- 
panies, : 
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There is another angle to this prob- 
lem which seems of interest—the de- 
sirability of taking maintenance into ac- 
count also, as a joint factor with depre- 
ciation. 

In a recent decision regarding the 
merger of National Gas & Electric with 
its subsidiaries, the SEC forbade Na- 
tional Utilities Company to pay any cash 
dividends unless net income “includes 
combined provisions for maintenance 
and retirement or depreciation in an 
amount at least equal to 15 per cent of 
gross operating revenues.” The 15 per 
cent ratio is also encountered in other 
cases—for example, in the recent Caro- 
lina Power & Light financing decision. 

The ratio is also now somewhat of a 
standard figure in bond indentures—as 
10 per cent was a decade or so ago. It 
is perhaps wrong to assume that the ratio 
represents a general rule which the SEC 
might wish to apply to the entire electric 
and gas industry ; but it illustrates a point 
which should be strongly emphasized in 
connection with the current discussions 
of depreciation and dividends; namely, 
that it is unfair to consider depreciation 
apart from maintenance, and that any 
arbitrary percentage of gross (set up as 
a dividend requisite) should properly in- 
clude both items. Operating men hope 
that the SEC will continue to adhere to 
this practice. Until utility accounting is 
reduced to an absolutely scientific basis 
—an ideal which may never be attained— 
there is necessarily some overlapping of 
the two items. Consolidated Edison, years 
ago, defended the theory that a well- 
maintained property requires no depre- 
ciation charge; under this theory many 
items were doubtless charged to main- 
tenance which under present standards 
would be charged to depreciation. 
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Current wide variations in accounting 
practice doubtless still exist. The follow- 
ing comparison has been taken at ran- 
dom, the two companies being somewhat 
similar in size: 

1939 Ratio to Revenues 
Deprec. Maint. Total 


Texas Elec. Service 
(Am. P. & L. Sys.) 11.73% 4.36% 16.09% 


Pennsylvania Edison 
(Asso.G.& E. Sys.) 809 881 


16.90 
ANOTHER example is the comparison 
(in the table below) of National 
Power & Light system with the Associ- 
ated Gas and Electric system; the 
combined ratio is exactly the same for 
each system but in the one case depre- 
ciation is much lower than in the other 
and maintenance correspondingly higher. 

Unfortunately, it is impossible to get 
any figures for the entire industry, since 
the consolidated income statements pre- 
pared by the Census Bureau and the EFI 
do not reveal the maintenance item. Also 
some companies in their public reports 
lump maintenance with other operating 
expenses. 

However, complete figures for sub- 
sidiaries of the more important hold- 
ing company systems have been published 
in a recent report of the public utilities 
division of the SEC. Scanning these re- 
ports, we find that in 1939 about 77 of 


the 188 companies therein listed had com. 
bined maintenance-depreciation ratios 9 
less than 15 per cent, while the balance 
equaled or exceeded that ratio. 

The accompanying table shows the 
average ratios for leading systems, de. 
rived from published consolidated income 
statements for the calendar year 1930, 
Of the 14 systems for which complete 
figures are available, only two averaged 
less than 15 per cent for depreciation and 
maintenance. However, the SEC may 
probably not take into account system 
averages, but will probably (whenever 
it has occasion to do so in connection with 
security registrations, etc.) consider each 
operating company on an independent 
basis. Hence, a system would not be al- 
lowed to balance the good showing of 
one subsidiary against the deficiency of 
another. 


¥ 


Electric and Gas Systems to Be 
Separated? 


HE SEC’s rejection of Columbia 

Gas & Electric’s voluntary integra- 
tion plan has led to conjecture as to how 
far the commission is prepared to go to 
enforce its suggestion that electric and 
gas systems should be separated. The 
SEC considers both types of property as 
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Not available in consolidated income account. 
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A Statistical Summary of the Nation's 
Business—l936-I940 
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From The Washington (D. C.) Post 


separate “systems” under the terms of 
Pe Public Utility Holding Company 
ct. 

Of course, the holding company can 
continue to control both systems if it 
can conform to the rigid A-B-C stand- 
ards named in the Utility Act, although 
this might be complicated in the case of 
Columbia Gas, by the rather wide geo- 
graphic distribution of the company’s gas 
properties. 

The so-called A-B-C rules may be 
summarized as follows: 

A. Where each of such additional sys- 
tems cannot be operated as an independ- 
ent system without the loss of substan- 
tial economies which can be secured by 
the retention of control by the holding 
company ; 

B. Where all of such additional sys- 
tems are locatéd in one state, or in ad- 
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joining states, or in a contiguous foreign 
country ; 

C. Where the continued combination 
of such systems under the control of the 
holding company is not so large, consid- 
ering the state of the art and the area or 
region affected, as to impair the advan- 
tages of localized management, efficient 
operation, or the effectiveness of opera- 
tion. 

The SEC indicated that it would take 
no steps under the recent Columbia Gas 
decision until pending antitrust litiga- 
tion had been settled and the status of the 
subsidiary or affiliated natural gas com- 
panies determined. Despite the apparent- 
ly well-integrated character of the elec- 
tric properties, the commission refused 
to make a decision at this time on the 
status of these companies or whether they 
might be retained. 
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INTERIM EARNINGS PER SHARE* 


End of 12-month Period 3-month Period 
Electric and Gas Companies Period 1940 1939 Incr. 1940 1939 

American Gas & Elec. Consol. ...... Nov. $2.94 - 
Amer. Power & Lt. (Pfd.) Consol. ... Nov. 6.71 
American Water Works Consol. ...... Sept. 1.30 
American Water Works Parent Co. ... Sept. 45 
Boston Edison Parent Co.. ..00:0.0200» Sept. 2.40 
Cities Service P. & L. (Pfd.) Consol... Sept.(a) 25.70 
Commonwealth Edison Consol. ....... Sept. 2.30 2. : 
Com. & Southern (Pfd.) Consol. ..... Dec. i ; pi ae 0! 
Consolidated Edison, N. Y. Consol. ... Sept. 
Consolidated Edison, N. Y. Parent Co.. Sept. presi 
Cons. Gas of Baltimore Consol. ...... Nov. ; os Reuter . 
Detroit Edison CONSOL .. ..6.<060s5,000 5: Nov. } i zz Pat oe ace 
Elec. Bond & Share (Pfd.) Parent Co.. Sept. ? : them 
Elec. Power & Lt. (1st Pfd.) Consol. Oct. ‘ ; fe ay eee inves 
Elec. Power & Lt. (1st Pfd.) Parent Co. Oct. : : KR apes ah he vu 
Engineers Public Service Consol. ..... Nov. - atilit 
Engineers Public Service Parent Co... Nov. : : be ere Fe 
Federal Light & Traction Consol. .... Sept. f : : ; and 
Inter. Hydro-Elec. (Pfd.) Consol. .... Sept. : A 4 Cont 
Long Island Lighting (Pfd.) Consol. . Sept. 5 f the 
Long Island Lighting (Pfd.) Parent Co. Sept. : : a fran 
Middle West Corp. Parent Co. ........ Sept.(a). : : ; ; 
National Power & Light Consol. ...... Maw. desi 


¢ 


€ 


National Power & Light Parent Co... Noy. 66 é ee sss oie A 
Niagara Hudson Power Consol. ...... Sept. . i : twee 
North American Consol. ..)......000% Sept. 
Nor. States Pwr. (Del.) Consol. (Cl.A) Oct. : : a Saeed Util 
Pacific Gas & Electric Consol. ........ Sept. : : Se ABE wie _ 
Public Service Corp. of N. J. Consol... Nov. : i si So ings 


sum 


Southern California Edison Sept. : : ‘ sam 
Stand. Gas & Elec. (Pr. Pfd.) Consol.. Sept. , f : Se inve 
Stand. Gas & Elec. (Pr.Pfd.) ParentCo. Sept. 1 ret 
United Gas Improvement Consol. .... Sept. . . it] 
United Gas Improvement Parent Co... Sept. i d ; ; ‘ wit 
United Lt. & Power (Pfd.) Consol. ... Oct. : we Bs Pe eral 
United Lt. & Power (Pfd.) Parent Co.. Oct. : ve wer tie sur 
Gas Companies quit 
American Light & Traction Consol. ... Oct. ss es k 
TOOK yn Wanton Gas: «6... ieicis<e.eisp-s's 3:5 Sept. i : we 
Columbia Gas & Electric Consol. ..... Sept. ‘ és tho 
EI Paso Natural Gas Consol Nov. : : ee ves 
qeone "Stat Gas Consol... eicie's es ose es Sept. : # util 
Oklahoma Natural Gas Consol. ...... Nov. wit 
Pacihe Lighting Consol, «i. osc0c00s 0s Sept. : . Se ig, tee 
Peoples Gas Light & Coke Consol. .... Sept. 5.24 2. ; a | 
United Gas Corp. (1st Pfd.) Consol... Oct. 13.43 i ae 2 ss att 
United Gas Corp. (Ist Pfd.) Parent Co. Oct. 9.11 bast at sug 
Telephone and Telegraph Companies 
American Tel. & Tel. Consol. ......... Aug. 10.92 
American Tel. & Tel. Parent Co. ...... Sept. 9.78 8.88 
General Telephone Consol. ............ Sept. 2.81 bg 
WV eatern TONiON Gel .55icis.c0 svse ewes Nov.(b) 2.73 79 
Systems outside United States 
Amer. & For. Pwr. (1st Pfd.) Consol. Sept. SSa “O22 
Amer. & For. Pwr. (1st Pfd.) ParentCo. Sept. 310. . 1:73 
Inter. Tel. & Tel. (d) Consol. ........ June(c) D.02 nae 
Inter. Tel. & Tel. Parent Co. ......... June(c) D.10 D.02 


D—Deficit or decrease. 

“Consol.’”’ indicates consolidated income statement, including subsidiaries. 
*On common stock unless otherwise indicated after name of company. 
(a) Nine months ended September 30th. 

(b) Eleven months ended November 30th. 

(c) Six months ended June 30th. : 

(d) Excludes Spanish, German, and Polish properties. 
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oME weeks ago the Empire State Gas 
5 and Electric Association invited the 
president of the Investment Bankers As- 
sociation, Emmett F. Connely, to tell 
them, as operating executives, what an 
investment banker thinks essential when 
he underwrites a security for a public 
utility company. Thus given a free rein 
anda rather infrequent opportunity, Mr. 
Connely warmed to his subject and told 
the New York state utility men quite 
frankly what he thought constituted a 
desirable utility offering. 

At the outset he made a distinction be- 
tween the situation of the utility con- 
sumer and that of the utility investor. 
Utility management can make its offer- 
ings attractive to both in pretty much the 
same way; namely, a desire to give the 
investor and the consumer the greatest 
return for their money commensurate 
with sound management and good op- 
erating practice. But whereas the con- 
sumer is at the disadvantage of being re- 
quired to use the service (and must, 
therefore, rely more on regulatory au- 
thority to protect his interests), the in- 
vestor does not have to use any of the 
utility securities if rates are out of line 
with competing securities. 

Running over the generally desirable 
attributes of utility securities, the speaker 
suggested that rates should be attractive, 
especially in new securities, and should 
be promotional in character so as to in- 
sure investor density. Overpricing, he 
said, brings its own penalty through dis- 
satisfaction of the investor and the un- 
dermining of the distribution. The ob- 
vious answer, of course, to the question 
of how to make securities more attractive 
is simply to make more money. The 
speaker stated: “It isn’t a simple matter 
to make money, but given an essential 
product, and good management, a free 


What Others Think Ay 


The Investor’s Angle on 
Utility Securities 


competitive market, and aggressive sales 
policies, and most corporations can find 
ways and means of increasing the de- 
mand for its products and its earning 
power.” 


M* Connely conceded the repressive 
effect of restrictions imposed on 
utility earnings. He stated: 


... Not only must you struggle with the 
restrictions imposed on business in general, 
but, since in theory utilities occupy a pe- 
culiar position in our economy, there are im- 
posed on you additional restrictions as the 
price you must pay for occupying this pe- 
culiar position. It would be nice indeed if 
the theoretical considerations that form the 
basis of our expanding regulation of utili- 
ties were fully justified in practice. If they 
were, we would find each utility operating 
in a prescribed area, assured, with good 
management, of a fair return on its invested 
capital, and the problem of making your 
securities attractive would take care of it- 
self. So much of earnings would go for in- 
terest payments, so much for preferred divi- 
dends, so much for common dividends, with 
proper allocations for improvement and bet- 
terment of facilities and service. Again, un- 
fortunately, it just doesn’t work out this way. 
Theory is theory and practice is practice, 
and seldom, if ever, do they meet on the 
common ground of successful operation. To 
combine theory and practice demands a cer- 
tain amount of flexibility in each. 


He thought that such restrictions 
might be an explanation for the recent 
trend towards debt financing, which is 
evidenced in the fact that out of $28,- 
151,835,000 in utility security offerings 
during the twenties, $17,522,062,000 was 
classified as “new money” and of this 
$11,085,266,000 was raised through the 
issuance of debt in the form of bonds, 
debentures, or notes. He stated on this 
point: 

Usually, the first thing the investor looks 


at is the relationship of debt to the value 
which a regulatory commission might place 
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on the company’s properties for rate-making 
purposes. Notice I said the ratio of debt to 
the value of properties and not to the book 
value as shown on the balance sheet, or to 
the capital structure. This involves consid- 
eration of historical cost of plant and 
equipment, and even though you may not 
welcome it, the investors, as well as the com- 
missions, are going to probe further into the 
records to determine that figure, and will 
tend to rely on it rather than on figures ina 
financial statement. What else can they do? 
More and more we find regulatory bodies 
basing their findings as to the fair value of 
properties for rate-making purposes on what 
was the actual cost of those properties. This 
being the case, you could argue the merits 
or demerits of any other formula for deter- 
mining a rate base until you’re blue in the 
face and the investor would still ask what 
your property cost and what is the relation- 
ship of debt to that cost. The question of a 
proper ratio of debt and equity money has 
been raised so many times and the ratio of 
50 per cent debt and 50 per cent stock has 
so often been discussed that I could add 
nothing here to what you have already con- 
sidered. But I do want to emphasize the 
basis of that ratio, that it is the relation- 
ship of the component parts of the capital 
structure to the probable value of properties 
for rate-making purposes which is one of 
the investor’s first considerations, and that 
historical cost is becoming of more impor- 
tance in determining that valuation. This 
point is important and must be kept well in 
mind, not only with reference to bonds but 
to stocks as well. 


R. Connely suggested that one fac- 
tor in the debtor-creditor relation- 
ship of utilities and investors which has 
recently been getting more and more at- 
tention is the terms of the contract creat- 
ing the debt and securing the loan. He 
suggested, also, that the natural desire 
of the investor for a covenant through 
indentures that would insure sound fi- 
nancial managerial policy ultimately 
works just as much to the advantage of 
the company. He discussed, for example, 
covenants requiring a sound maintenance 
and depreciation fund, a sinking fund 
reasonable in relation to the ability of the 
company to pay its debts, together with 
well-drawn and proper definitions of 
“bondable property.” 

Granted that these features protect the 
investor, the speaker contended that they 
likewise protect the borrower. On the 
sinking-fund proposition, for example, 
JAN. 30, 1941 


we have instances in our own American 
industrial history of businesses which 
have followed the policy of the grass. 
hopper, rather than that of the ant. And 
through days of good industrial cred 
they failed to reduce funded debt but in. 
stead piled borrowing on top of borrow. 
ing with an unfortunate result when the 
cold winds of industrial adversity began 
to blow. The railroads were mentioned 
in this respect. Speaking of utilities, Mr, 
Connely said: 

The utility industry is growing. There js 
apparently no need, at the present time, for 
reducing its debt. As a matter of fact, prob. 
lem 6f meeting debt maturities has largely 
been postponed for twenty or more years, 
Through active refunding some $3,656,000,- 
000, or more than half of the total fixed 
debt of the industry, falls due in the decade 
from 1961 to 1970. Moreover, $2,543,500,000, 
or 40 per cent of the total, matures from 
1965 to 1969. It is not enough to say that 
these issues can be refunded when they come 
due. I question whether any one of us is 
wise enough to look twenty-five, thirty, and 
thirty-five years into the future and predict 
what conditions will be in the utility field at 
that time. Isn’t it incumbent then upon the 
prudent borrower, with so many examples 
before him of the danger of trusting to the 
future to take care of itself, to make pro- 
vision for the repayment of his debt while 
he has the earning power to do it? The idea 
of sinking funds for bonds and senior securi- 
ties is not popular with utility management 
at the present time, but surely it must be 
recognized that the best way to insure meet- 
ing any maturity successfully even under 
most adverse circumstances is to reduce the 
amount of debt during periods of good earn- 
ings. 


, Res speaker observed that some com- 

panies, especially those of the man- 
ufactured gas group, had been able to 
overcome certain economic disadvantages 
by shrewd and provident financial policy. 
They tried to give the investor what he 
was looking for. They replaced their 
mortgages with a combination of a sink- 
ing-fund mortgage and serial debentures 
or notes. Debentures were thus made at- 
tractive to investors seeking short-term 
obligations with an assured pay-off. The 
mortgage bonds were made attractive for 
the long-haul investor. Meanwhile, the 
ratio of mortgage debt was immediately 
improved. It was said to be of special im- 
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rtance for companies serving natural 
gas to provide against the depletion of as- 
gts by periodical reduction of debt. 
The speaker defended the insistence of 
that mortgage indentures 
should be so drawn as to protect their 
equity against dilution through the issu- 
ance of subsequent bonds against prop- 
ety constructed with depreciation cash 
_where such property constructed is 
necessary to preserve the trust estate in 
the same condition that it was when the 
loan was made. Here again it was said 
the policy of issuing debts against prop- 
ety constructed through the use of de- 
preciation cash eventually injures the 
management and stockholder, as well as 
the collateral of the original bondholder. 
The following of such practice can grad- 
ally increase the ratio of mortgage debt 
tothe total value of property to the detri- 
ment of all three classes. 


¥ is for this reason that insurance com- 
panies and other institutional inves- 
tors are willing to pay high prices and are 
generally more receptive towards bonds 
of companies which contain a protective 
definition of “bondable property.” The 
speaker did not think that the opinion 
which has grown up in the utility indus- 
try that such indentures seriously hamper 
operations is justified. 

= respect to equity financing, he 
said : 


The public has long since been educated 
to buy utility bonds, but it is going to be 
necessary to do a certain amount of mis- 
sionary work to get the public minded to 
buy common stocks of operating companies 
on a large scale. It is my opinion that utili- 
ties are going to have to demonstrate to the 
public that there is a real, solid equity for 
the common stock if they are going to buy 
it, and that the public is going to be inter- 
ested in an investment common stock rather 
than a leverage stock. Owing to the fact that 
the utility business is regulated by both the 
Federal and state governments and can never 
expect to earn a very big return, it is not 
Proper to expect that you are going to be 
able to sell common stocks on a 4 or 5 per 
cent basis as many utilities hope to do. 

The Federal Trade Commission in 1933 
completed some studies on write-ups and in- 
tangibles of operating utilities and came to 
the conclusion that such items were equal to 
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22 per cent of total capital assets less such 
write-ups. If this conclusion is true, then 
operating common stocks of the industry 
had, at this time, very little equity in earn- 
ings. No doubt, since that time the situation 
has changed, since many companies have 
reduced or eliminated alleged write-ups 
through additional construction through 
earnings or by write-offs. However, it is 
still estimated that the average debt ratio 
of the industry is about 60 per cent of the 
net book value of property, and with pre- 
ferred stock equal to about 25 per cent there 
is not much equity left for common stocks. 

Irrespective of what the utility industry 
itself may think (and this is not said critical- 
ly) about the accuracy of these findings, they 
have had a good deal of influence among in- 
stitutional purchasers of utility securities. 
Whether or not substantial write-ups have 
existed, the investing public, generally speak- 
ing, does believe that this is the case. More 
and more, weight is being given to considera- 
tions of historical cost. 


M* Connely said that well-protected 

stocks can and are being sold. This 
does not mean that stocks can only be sold 
at a price equivalent to the equity based 
on original cost, but it does mean that 
there must be some equity for common 
stock on that basis. Sound earning power, 
he said, is still the principal criterion for 
common stocks and what might be con- 
sidered a fair return on a fair value of 
property for rate making does not neces- 
sarily result in sound earning power 
which would justify a price in excess of 
asset value based entirely on original 
cost. 

The use of convertible bonds was said 
to be a constructive way of obtaining 
equity capital which has met with con- 
siderable success. However, it is not 
enough to put a conversion feature into a 
utility obligation and expect to sell it on 
that basis alone. The speaker said “the 
terms of the contract, the coupon rate, 
and the price for the bond should be com- 
parable to issues of similar quality with- 
out trying to measure the value of the 
conversion feature.” 

Finally, it was said the task of making 
utility securities more attractive is not 
finished, even after they have been issued 
and well received by the public. The task 
is never finished. It is a continuous one, 
imposing upon utility management the 
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duty of keeping investors informed of 
developments affecting his security. In 
this respect, the speaker urged fuller dis- 
closure of company affairs. He reminded 
his audience that an intimate knowledge 
of corporate affairs tends to create in- 
terest in its securities. Mere balance 
sheets may be of little significance. 


N analysis of the income statement, 
with a table of comparative income 
statements covering several years’ opera- 
tions, gives the investor a better grasp 
and impresses him with the fairness of 
the management. Again, an analysis of 
rates and rate reductions goes a long way 
towards overcoming uninformed opin- 


ion. Management, which usually insists 
upon a wealth of detail in order to oper- 
ate its own affairs successfully, ought to 
be equally considerate with the investing 
public. 

Mr. Connely summed up his descrip. 
tion of a sound utility security by a sim- 
ple 3-way test which he said he borrowed 
from Alex Dow of the Detroit Edison 
Company. It must be (1) fair to the in- 
vestor as to price and terms, regardless 
of market conditions ; (2) it must be fair 
to management and the latter’s obligation 
to sustain the company’s integrity ; (3) 
it ought to be fair to the investment bank- 
er who acts in the capacity of an umpire 
in such negotiations. 





National Accounting Conference Has 


Well-planned Program 


UDGING from the number and excel- 

lence of papers presented at the 
Fourth National Accounting Conference 
of the American Gas Association and the 
Edison Electric Institute at the Book- 
Cadillac hotel in Detroit, Michigan, this 
joint annual meeting of accounting 
groups from the two national utility asso- 
ciations seems to be rivaling in impor- 
tance the general conventions of the as- 
sociations themselves. Fortunately, for 
those interested parties who were unable 
to attend, the best of these papers are 
reported in full text in the December 
issue of the Edison Electric Institute 
Bulletin. 

The opening session, under the leader- 
ship of E. N. Keller and G. H. Bourne, 
featured a welcoming address by A. C. 
Marshall, president of the Detroit Edi- 
son Company, the host organization, 
who pointed to the increasing size of 
modern companies, the competition they 
face, and the rapid growth of regulation 
as responsible for the importance of ac- 
counting in the utility business. H. C. 
Hasbrouck, chairman, AGA Deprecia- 
tion Accounting Committee, reviewed 
the work of the last three years and 
pointed to the satisfactory progress 
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which has been made in codperation be- 
tween accountants and engineers and 
regulatory officials. He mentioned espe- 
cially a conference held in Washington, 
D. C., on November 7th under the aus- 
pices of the NARUC Depreciation Com- 
mittee at which a number of statements 
were made suggesting the hope of elimi- 
nating more troublesome grounds for 
controversy between the commissions 
and companies. Mr. Hasbrouck stated: 


One of these was the statement by a mem- 
ber of the NARUC committee, to which 
none of his fellow members took serious ex- 
ception, that if a depreciation reserve which 
has been created in. good faith through 
charges to operating expenses is less than 
it should be according to standards now ac- 
cepted as desirable by regulatory authorities 
but not recognized in the past by the account- 
ing utility, it is not necessary or desirable in 
determining a rate base to deduct from cost 
or value new a hypothetical reserve which 
theoretically, by newer standards, the utility 
should have had. In other words, the retro- 
active application of new theories of ac- 
counting for unrealized depreciation, in or- 
der to determine the extent to which a utility 
has suffered impairment of capital and hence 
of “value” in the rate base, is not necessary 
to an ethically and economically sound de- 
termination of value for rate making. If this 
statement, with all its implications, will be 
generally accepted by regulatory authorities, 
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“HIMMEL, OTTO! VY COULDN’T ALL DER UTILITY PLANTS BE SUCH GOOT 
TARGETS AS DESE HYDRO DAMS, ALREADY?” 


the biggest controversial factor in the de- 
— problem will be permanently elimi- 
nated, 

On the other hand, gas and electric utility 
representatives said, in illustration of the 
often-repeated statement that such utilities 
do not “desire to eat their cake and have it, 
too,” that if purely legal questions are dis- 
regarded and the effect of changes in price 
level is ruled out, a rate base, computed by 
deducting from the cost new of permanent 
property the amount of a reserve actually 
accumulated by the accounting utility, can 
give a reasonably fair and practical measure 
of the value upon which a “fair return” 
should be reckoned. 


b by next speaker, a man prominent 
4 in both academic and accounting 
circles, was Professor W. A. Paton of 
the University of Michigan. In discuss- 
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ing “Basic Concepts of Property Ac- 
counting,” Professor Paton stated that 


economic aspects are perhaps often neg- 


lected, too much stress being put on tan- 
gibility of the property itself. He said: 


We do not keep plant accounts just for the 
sake of having plant accounts but because, 
especially in the utility business, plants are 
so important that a whole area of our ac- 
counting has a tremendous lot to do with the 
determination of periodic, and for that mat- 
ter, long-run income, the measurement of the 
income or loss requirements of a business. 
... From that point of view the plant ac- 
count does not become so much a question 
of value as just a question of cost. In a 
sense, the plant account is just a pool of 
costs awaiting an appropriate plan of assign- 
ment to the revenues of the business. 


Of special timeliness was the discus- 
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sion of the new excess profits tax law 
and its relation to the utility industry by 
Raymond H. Berry, attorney and tax 
consultant, of the firm of Berry and 
Stevens, Detroit. In terms of actual tax 
liability the law probably will bear less 
heavily upon utility companies than upon 
other enterprises, Mr. Berry said, but 
the complexities of its administration are 
likely to affect them with special force. 
He named high capital investments, low 
rates of earnings, intercorporate rela- 
tionships, and the considerable reorgani- 
zations of the past five years as impor- 
tant reasons for this view. 

With certain exceptions, he said, it ap- 
peared that the utilities would find ad- 
vantage in electing to use invested capi- 
tal, rather than average earnings, as a 
base for computing tax liability. Mr. 
Berry’s paper constituted a thorough dis- 
cussion of the various phases of utility 
returns under the law. 


E. Eppy, assistant to the vice presi- 
e dent of Peoples Gas Light & Coke 
Company, Chicago, discussed the impor- 


tance of evaluating customers’ attitudes 
toward utilities and cited the experience 
of his company in conducting periodical 
formal service surveys since January, 
1936. He stated: 


Over a period of five working days, this 
letter and postal card were mailed to cus- 
tomers selected at random from the various 
types of service work completed the previous 
day. The customer response was quite satis- 
factory. Out of 1,500 letters mailed, 600 pos- 
tal cards were returned. Of the 600 cards re- 
turned, 30 requested additional service or 
made complaints that a subsequent investi- 
gation showed to be unjustified, but we found 
21 cases of justified complaints about the 
service received and our follow-up service 
provided an opportunity for us to make 21 
real friends. 


Professor F. Alexander Magoun of 
the Massachusetts Institute of Tech- 
nology spoke on “Survival Values” of 
cooperation between management and 
employees. E. P. Durfee of the National 
Safety Council gave a timely talk on 
“Americanism.” 

The second session was presided over 
by G. H. Bourne, who introduced John 
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W. Batten, vice president of the Michi. 
gan Consolidated Gas Company, also a 
Detroit host to the conference. Mr, Bat. 
ten greeted the delegates on behalf of his 
organization. 

F. A. Newton, chairman of the EE] 
Rate Research Committee, discussed the 
accounting aspects of rate analysis tech. 
nique. Emphasizing the need for coép. 
eration between the makers of rates and 
the accountants, Mr. Newton declared, 
“From a long experience in rate cases 
before regulatory commissions and 
courts, I have observed that the greater 
part of the work involved in such pro- 
ceedings falls upon the accountants,” 
And in the solution of practical, everyday 
problems of rate making, he pointed out, 
the accountant contributes much. He 
stated : 


His knowledge of the costs and statistics 
of operation is essential to a sound analysis 
and sound conclusions. His analysis of cost 
trends must play a large part in the develop- 
ment of rates to meet changing costs and 
changing conditions. A sympathetic under- 
standing of our mutual problems will do 
much to promote the good of our industry. 


P. Spacek, well-known utility ac- 
e countant with the firm of Arthur 
Andersen & Company of Chicago, de- 
fined functional accounting, a new devel- 
opment now in use by a few utility com- 
panies. He described it as “a system un- 
der which the field organization reports 
its activities to the accounting depart- 
ments by use of predetermined standard 
descriptions of such activities, without at- 
tempting to determine the account to 
which the activity is chargeable under the 
uniform systems of accounts.” 

One of the highspots of the meeting 
was a paper by J. H. Goetz of the well- 
known utility law firm of Whitman, 
Ransom, Coulson & Goetz, which took 
the realistic position that in the long run 
utilities generally will not stand to lose 
through a practical approach to the orig- 
inal cost problem of rate making. Orig- 
inal cost accounting was considered by 
Mr. Goetz as a vital problem of manage- 
ment rather than a legalistic question. He 
said the basic consideration of manage- 


172 





men 
of at 
mus 
men 
resp 
inve 
ans\ 
mer 
new 


ben 
acc 
acc 
suc 
ity 
sen 
to} 
ina 
ree 
ref 


act 
lat 


i wrnrmn rm bh__ 


ee a ee ee. ae ed 


» Michi. 
, also a 
[r. Bat. 
£ of his 


ne EE] 
sed the 
is tech- 
b Codp- 
tes and 
Clared, 
2 Cases 
Sand 
yreater 
h pro- 
tants,” 
ryday 
2d out, 
1. He 


atistics 
nalysis 
of cost 
velop- 
ts and 
under- 
vill do 
lustry, 


y ac- 
rthur 
, de- 
evel- 
com- 
1 un- 
orts 
part: 
dard 
it at- 
t to 
r the 


ting 
vell- 
nan, 
ook 
run 
lose 


rig- 


WHAT OTHERS THINK 


ment in weighing the merits of feasibility 
of any proposed legislation or regulations 
must always be whether the new require- 
ments are compatible with management’s 
responsibilities to both the public and the 
investors, and if these questions can be 
answered in the affirmative, manage- 
ment should be able to adjust itself to the 
new requirements. 

He proposed two tests to determine the 
benefit to management of original cost 
accounting : ““(1) Whether original cost 
accounting is inherently susceptible of 
such an application as to insure the abil- 
ity of utility management to fulfill its es- 
sential responsibilities to the public and 
toinvestors, and (2), if so, whether orig- 
inal cost accounting can effectively and 
reasonably implement the process of 
regulation.” 

Measured thus, he found original cost 
accounting, as construed by many regu- 
latory authorities, failing to meet both 
tests, but he concluded that through 
proper definition and application, 

The new developments in utility account- 
ing and the problems which those develop- 
ments initially have created afford a new op- 
portunity for demonstrating that progressive 
regulation need not impair or cripple the 
ability of the industry to render public serv- 
ice and at the same time protect the rights 
of investors. 


NOTHER highlight of the Detroit 
meeting came from the regulatory 
fraternity in the person of Nelson Lee 
Smith, of the New Hampshire Public 
Service Commission, chairman of the 
NARUC Committee on Depreciation, 
who spoke on that subject. Because de- 
preciation is an important element of 
cost, its proper and adequate recognition 
is equally important from the standpoint 
of the ratepayer and that of the owners 
ag property, Commissioner Smith 
said. 

The NARUC committee recognizes 
the existence of several serious deprecia- 
tion problems which it cannot disregard 
in view of its obligations to the public, 
he declared, and three of the most im- 
portant are determination and proper ap- 
plication of service lives, consistency of 
treatment, and retroactive adjustments. 


173 


Regarding the third, Commissioner 
Smith commented : 

If past accruals have been made in good 
faith, it is likely that required adjustments 
of reserves will follow a somewhat oppor- 
tunistic policy of correction when some 
major change in the property or its owner- 
ship affords a chance to make the correction 
with a minimum of disturbance. 


He stated that the fundamental prop- 
ositions were generally recognized as 
clearly by the utility companies as by the 
regulatory agencies, and emphasized the 
desirability of continued codperation be- 
tween utility representatives and the 
NARUC committee, “to the end that a 
working concept of depreciation may be 
evolved and applied in a fashion which 
shall be reasonable and fair to all con- 
cerned.” 

G. B. Webber of the Public Service 
Electric & Gas Company, Newark, gave 
a talk on the training of office employees 
to the Customers’ Activities Group of the 
conference which aroused so much favor- 
able reaction that he was prevailed upon 
to repeat it at one of the general sessions. 
Mr. Webber outlined an original, ingen- 
ious method for estimating the value of 
different types of employee training 
which, he says, takes on added impor- 
tance because of the replacement of per- 
sonnel which the national defense pro- 
gram may soon make necessary for many 
companies. 


i a general sessions were officially 
closed by P. S. Young, also of Pub- 
lic Service Electric & Gas Company, who 
has been called the dean of public utility 
accountants. Mr. Young told his col- 
leagues that the work of the conference 
was a splendid example of “group co- 
Operation.” 

More than five hundred delegates at- 
tended the final banquet, at which Major 
Alexander Forward of the American Gas 
Association presided as toastmaster, and 
Major Thomas J. Strickler, president of 
the American Gas Association, and 
Colonel H. S. Bennion, managing direc- 
tor of the Edison Electric Institute, were 
presented for brief addresses. The fea- 
tured speaker of the evening was Dean 
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John T. Madden of New York Univer- 
sity, who gave an amusing talk on “Ac- 
counting Eugenics’ —a science for 
“transmitting to the next generation of 
accountants improved methods of treat- 
ing the nebulous or partly developed 
fields of accounting . . .” 

During one of the general sessions H. 


G. Davidson of the Consolidated Edison 
Company of New York read out a “war. 
rant and summons for one Charles Elmer 
Kohlhepp,” who was located in the audj- 
ence and forthwith hustled to the rostrum 
to receive a “doctor’s degree” in recogni- 
tion of his work as chairman of the EE] 
Depreciation Committee. 





Taxation—The Number One Utility Headache 


A war clouds blacken abroad and na- 
tional defense expenditures send 
the Treasury debt skyrocketing, there is 
an ever-increasing anxiety about taxes 
and inflation. For the obvious reason that 
their rates are kept below a politically 
rigid ceiling of regulatory control, the 
utilities stand in an especially vulnerable 
position as compared with other forms of 
private enterprise. 

Of course, all utility executives and 
most utility regulators are familiar with 
this situation. But Donald C. McCreery, 
counsel for the Public Service Company 
of Colorado, in an address before the 
Rocky Mountain Electrical League at 
Albuquerque, New Mexico, last Septem- 
ber, brought this obvious and unpleasant 
fact home very forcibly. Gas and electric 
utility taxes, he said, are “decidedly a 
major element in our expense of doing 
business” —equal to 15 per cent or more 
of gross revenue, or a 10-year increase of 
more than 75 per cent. 

Mr. McCreery confined his discussion 
to the ad valorem or general property tax 
of electric and gas utilities, which has 
increased by more than 65 per cent dur- 
ing the last decade as the result of liberal 
spending by state and local governments. 
On the whole, about 50 per cent of the 
total tax goes to education, 25 per cent 
to cities and towns, about 15 per cent to 
counties, and the balance for state gov- 
ernments, highways, and miscellaneous. 
The mere statement of such distribution, 
according to the speaker, suggests the 
presence of so-called pressure groups. 
Utility taxes have increased in round 
numbers from $6 a customer to $10 a 
customer during the last decade, not- 
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withstanding a sharp increase in the total 
number of customers. Mr. McCreery 
stated : 


From year to year our electric and gas 
rates show a steady and constant decline, 
and in that line of descent there are no up- 
turns. On the other hand, our mounting taxes 
disclose on the graph an ever-rising line, 
and in this line of ascent there have been no 
downturns. These two lines therefore are 
headed toward a common point, and the con- 
sequences which the approach to such junc- 
tion and crossing entail. 

Moreover, in the last decade particularly, 
due to sundry and various causes, among 
which is the continued growth and prosperity 
of our industry, the view has been devel- 
oped, and has been translated into action in 
many places, that it is proper and desirable 
to subject our industry to a heavy course of 
tax treatment not visited generally upon 
other tax-paying groups. 

Such result is being arrived at and justi- 
fied, largely in two ways: 

1. By the use of measuring rods of value 
in the assessment of “utilities,” not ap- 
plied in the valuation of other classes 
of property, thus producing arbitrary, 
unjust, and discriminatory assessments. 

2. By the oft-repeated assertion that there 
cannot be one “true value” for purposes 
of taxation, and different valuations for 
rate-making and other purposes: 


AN an example of tax discrimination 
visited on utility companies by tax 
authorities, which the speaker feels are 
not commonly qualified to exercise the 
wide discretion vested in them, Mr. Mc- 
Creery observed an ordinary commercial 
enterprise, possessed of a large stock of 
merchandise, is valued on the simple 
physical value of such assets—the same 
as any industrial or manufacturing enter- 
prise. The tax assessor does not concern 
himself with such factors as the “value 
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of the use” and the “value in use.” The 
utility, on the other hand, is valued as a 
“living concern” —a standard of value to 
arrive at which resort must be had to 
capitalization of earnings and theoretical 
valuation of the use of property. The 
speaker continued : 


Thus almost inadvertently the constitu- 
tional rule of uniformity is violated in spirit 
if not in letter. The situation just presented 
also affords an excellent and tempting op- 
portunity for the plausible arguments of 
“pressure groups,” which usually represent, 
or at least undertake to speak for, substan- 
tial groups of the electorate. Similarly in the 
absence of standards to test uniformity as 
between different kinds of property, that 
mandatory and salutary principle is honored 
by its disuse. For instance, the test of earn- 
ings, or differently stated, the “value of the 


use” of the property, is not applied in assess- 
ing a farm or a residence, nor, as already 
indicated, in the case of commercial and in- 
dustrial enterprises. Yet as applied to utili- 
ties, one with a small or without any net in- 
come whatever may possess more physical 
property than another utility producing a 
substantial net return with less property and 
on the same gross volume of business. 
Nevertheless the latter may bear a heavier 
property tax burden. 

This confusion and injustice result from 
mingling in the tax structure, as applied to 
different items and classes of property, mere 
valuation of physical assets on the one hand, 
and the supposed exchange, sale, or earning 
value of a going unit of business on the 
other. The fault is in part statutory, but 
principally administrative. In any event the 
result is unequal and discriminatory taxation 
and much can be done to correct this unjust 
situation by repeatedly and constantly bring- 
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ing the facts of such inequality before the 
assessing and equalizing authorities. 


Observing that courts, both state and 
Federal, have refused to consider tax 
value as an exclusive basis for rate valua- 
tion, Mr. McCreery raises the question 
of why tax authorities should, converse- 
ly, assume that valuation for rate-mak- 
ing purposes should be so used: 


Further to illustrate, a gas company, in 
laying its mains, or an electric company, in 
installing underground conduits, may be re- 
quired to pave or repave streets at a very 
considerable cost. Under certain circum- 
stances and for various purposes this capital 
expenditure is treated as added “value,” yet 
it is not additional property in any sense of 
the word. How then may it, ostensibly as go- 
ing concern value, properly enter into the 
valuation of the utility’s property for pur- 
poses of taxation? No other taxpayer is thus 
dealt with. 

The purpose of a tax valuation is com- 
parative, to fit by relation the particular 
property into the scheme and structure of 
taxation which comprehends all other prop- 
erty, both as items and as groups. It is ina 
sense quite secondary to determine full value 
in a tax valuation. The primary considera- 
tion or principle is to maintain a fair and 
just balance between the specific property so 
valued and other items and classes of prop- 
erty. 

Equality, uniformity, and equalization are 
the final tests of fair and just taxation, the 
sole and ultimate object of which is to raise 
revenues to operate and maintain govern- 
ment. Despite the usual statutory direction 
to assess taxes on the basis of “full cash 
value” or “actual market value,” as the 
phrase employed may be, it is common 
knowledge that assessing officers and agen- 
cies, perhaps in response to the psychological 
idea of getting or giving something for noth- 
ing, do not so assess, but almost without ex- 
ception do return their assessments at from 
50 per cent to 70 per cent of supposed full 
value. 

This one circumstance alone, of which no- 
tice appears to be taken by all judicial and 
semijudicial bodies, disposes as a practical 
matter of the whole argument for the single 
valuation standard for all purposes. 

Numerous illustrations could be suggested 
indicating wherein in particular cases certain 
elements would constitute a part of a proper 
taxation base and not of a proper rate-base 
valuation. And the converse is equally true. 
This is so because both the purpose and 
technique of the two valuations in question 
are totally and basically different. 


N other words, the purpose of valua. 

tion for rate making is specific and 
absolute. The purpose of valuation fo 
taxation has no relation to earnings o; 
rate of return. As the speaker put it 
“Taxation is affirmative; regulation js 
really negative. Valuation is a mere inci- 
dent to both, but in totally different 
ways.” 

Mr. McCreery went on to define the 
various types of valuation, including the 
ad valorem or property tax, the rate 
valuation, the condemnation valuation, 
the sale or exchange valuation, the invest- 
ment valuation, the valuation for security 
regulation, the valuation for accounting 
purposes, and the valuation for income, 
capital stock, and excess profit taxes, In 
conclusion, the speaker made the follow- 
ing statement : 


Double taxation, in effect, flows from lack 
of uniformity and equalization between 
classes of property. If the general practice 
in a state is to assess property generally at 
50 per cent or 60 per cent of value, then the 
assessment of utility property, no matter 
what its value for rate making or other pur- 
pose, must be at the same low percentage of 
its value. I am convinced from observation 
and study that utilities, in general, are valued 
and assessed for taxation at a higher average 
per cent than other kinds and classifications 
of property. 

The better to meet these various and grow- 
ing prohlems of taxation, it is vital that we 
know, and that the public know, just this— 
that the proper valuation base for a utility's 
property or ad valorem taxes is not its rate 
base, or even a percentage thereof, nor is it 
the valuation of that utility for any other 
purpose than such taxation. Going and other 
intangible values and earnings which are not 
applied to other groups of taxpayers, as 
measures of property tax value, in fairness 
have no place in the utility’s tax base. More- 
over, earnings shoulder their own tax bur- 
den through income tax laws; and going and 
intangible values are caught by capital stock 
taxes. 


Mr. continuous 


McCreery urged 
thought and study with respect to assess- 
ment and levy of utility taxes, with the 
objectives of uniformity and nondis- 
crimination as the primary steps towards 
placing the utilities in a sounder eco- 
nomic position. 
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The March of 
Events 


President Asks Appropriations 


RESIDENT Roosevelt on January 8th asked 
P Congress to appropriate $69,800,000 for 
Tennessee Valley Authority construction next 
year, and TVA supporters were said to have 
expressed optimism over chances for quick 
approval. The allotment would include $39,- 
700,000 to finance regular TVA construction, 
and $30,100,000 for its defense power develop- 
ment, begun last summer. 

The schedules attached to the budget also 
revealed that TVA’s directors now definitely 
contemplate installation by 1945 of four hy- 
droelectric generating units with a total ca- 
pacity of 128,000 kilowatts at Kentucky, or 
Gilbertsville dam, previously carried as strict- 
ly a flood-control project. 

Congressional supporters of the TVA, 
headed by Senators Norris and McKellar, and 
Representative Sparkman, pointed out that all 
the dams involved are actually under construc- 
tion, and said they felt any attempt to reduce 
the amount sought would be overcome by 
knowledge of defense needs for more and more 
power. 

Net obligations for the new fiscal year were 
estimated by the TVA at $71,435,000, the bal- 
ance above the recommended appropriation to 
be obtained from proceeds of authorized bond 
issues. 

The message pointed out that the defense 
Cherokee dam and reservoir is scheduled for 
closure in January, 1942. The estimate for 1942 
would allow $16,825,000 “in order that con- 
struction of the dam and reservoir may be 
completed in accord with this schedule in the 
interests of national defense.” 

Another $4,557,000 would be set aside for 
work on the Watts Bar steam plant, scheduled 
for completion in 1942, with the first generat- 
ing unit in service during January of that year, 
with a second unit to follow in February. 

Other allotments contemplated by the budget 
estimates : 

Kentucky (Gilbertsville) dam and reservoir, 
$17,000,000, scheduled for completion in 1945. 
The message revealed “the installation by 
1945 of four hydroelectric generating units 
with a total capacity of 128,000 kilowatts is 
now being definitely contemplated for this 
Project.” 

Pickwick Landing dam, $873,000 to provide 
for the completion of the two additional hydro- 
electric generating units now being installed. 


Wilson dam, $1,789,000 to provide for the 
completion of four additional generating units 
in 1942, 

For channel dredging below Hales Bar dam 
and construction to stop leaks in that dam, 
$1,747,000. 

The schedule for Watts Bar dam has been 
advanced to make the closure date January, 
1942, and to place the first generator in serv- 
ice the following May. For this work $10,- 
508,000 is sought. 

Fort Loudoun, or Coulter Shoals dam, $5,- 
925,000, to begin major construction on the 
dam and lock. 

In addition, the President asked for $12,- 
958,500, an increase of $2,458,000 over the 
present appropriation, to enable construction 
of additional transmission lines and substa- 
tions for the disposal of power generated at 
Bonneville and Grand Coulee dams in the 
Pacific Northwest. Two million of this, he 
said, would be “held in reserve for the con- 
struction of transmission lines from the Grand 
Coulee dam to such points as may be approved 
by the President to supply industries engaged 
in national defense production.” 

For the Grand Coulee dam project proper, 
aside from the transmission facilities, the 
President recommended that $8,000,000, com- 
pared to this year’s $12,000,000, be provided. 


AVA Bills Introduced 


DENTICAL measures to establish in the Ar- 

kansas river valley an authority patterned 
after the Tennessee Valley Authority were in- 
troduced this month in Congress by Senators 
Miller and Caraway (Democrats of Arkansas) 
-_ Representative Ellis (Democrat, Arkan- 
sas). 

Drafted by lawyers for several Federal agen- 
cies, including the TVA, the measures pro- 
posed a 3-man directorate to set up an author- 
ity to take over all dams and reservoirs of the 
White, St. Francis, Arkansas, and Red rivers 
and their tributaries in Arkansas, Louisiana, 
Missouri, Kansas, Oklahoma, Texas, Colo- 
rado, and New Mexico. A drainage area of 
308,165 square miles, seven times larger than 
the Tennessee valley, would be involved. 

Governor Ralph L. Carr, of Colorado, de- 
clared the proposal was unfriendly to every 
theory of ownership of water decrees in Colo- 
rado and other semiarid states which have been 
effective since the first settlement of the West. 
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“There is no course for the states to pursue but 
one of opposition,” the governor, a student of 
irrigation law, declared. 

In Washington, Senator Ed C. Johnson, 
Democrat of Colorado, said he also was op- 
posed to the proposal “in principle.” Johnson 
said a copy of the legislation had been sent 
Clifford H. Stone, director of the Colorado 
Water ‘Conservation Board at Denver, and 
Stone was strong in his disapproval. Stone pre- 
dicted that if the proposal is passed Colorado 
would be “dominated by Federal authority in 
the present and future development of the 
water resources of the Arkansas river.” 


Protests Court Rule 


HE Appalachian Electric Power Company 

told the U. S. Supreme Court on January 
10th that its recent decision broadening Fed- 
eral power over hydroelectric projects “de- 
stroys our dual system of government in a 
wide field.” 

The contention was made in a petition for 
reconsideration of the decision, which held 
specifically that the Federal Power Commis- 
sion can regulate the company’s power plant 
on New river, near Radford, Virginia. 

The petition for rehearing asserted that the 
principles announced extend the authority of 
the United States in relation to navigable 
waters far beyond limits previously set by de- 
cisions of the court and destroy the rights of 
the states. 


TVA Workers Get Pay Boost 


nT” wage schedules, effective for 1941, 
covering hourly and annually rated em- 
ployees in the trades and labor classifications, 
have been agreed to by the Tennessee Valley 
Authority and the Tennessee Valley Trades 
and Labor Council. The new wage schedule 
affects some 10,000 skilled, semiskilled, and 
unclassified workers employed in the construc- 
tion, operations, maintenance, and chemical 
engineering departments of the authority. An- 
nouncement of the new schedule was made in 
a joint statement by Arthur S. Jandrey, per- 
sonnel director of the Tennessee Valley Au- 
thority, and Samuel E. Roper, president of the 
Tennessee Valley Trades and Labor Council. 
The Tennessee Valley Authority Act pre- 
scribes that wages paid by the authority shall 
be those prevailing in the vicinity for similar 
work and that “due consideration shall be given 
to those rates which have been secured through 
collective agreement by representatives of em- 
ployers and employees.” In order to carry out 
the provisions of the TVA Act the authority 
and its employees in the trades and labor classi- 
fications, acting through their unions and 
through the council, conduct annual wage sur- 
veys to determine primarily prevailing wage 
rates established by union contracts in the 
vicinity around the authority’s operations. 


The wage increases were effective January 
Ist, and were said to result in an increase in 
the total annual payroll, under expanded em- 
ployment due to the accelerated national de- 
fense program, to the amount of about $1,- 
The Tennessee Valley Trades and Labor 
Council is composed of representatives of 15 
codperating unions affiliated with the Ameri- 
can Federation of Labor with locals on TVA 
projects throughout the valley area. 


St. Lawrence Fight Outlined 


 Saainaessongo by word that the St. Lawrence 
seaway proposal might be presented to 
Congress early next month, a group of con- 
gressional supporters outlined on January 10th 
a vigorous battle on Capitol Hill in behalf of 
the huge navigation and power development. 

Members of the congressional group said 
Adolf A. Berle, Assistant Secretary of State, 
told them at a conference in the office of Rep- 
resentative Francis D. Culkin, Republican of 
New York, that the United States and Canada 
were in “substantial agreement” on the sea- 
way plan and that it probably would be sub- 
mitted to Congress soon after February Ist. 

Some observers saw in the presence of Berle 
and Chairman Leland Olds, of the Federal 
Power Commission, indications that the ad- 
ministration would seek approval of the sea- 
way in the form of a concurrent resolution 
requiring a majority vote of both houses 
rather than as a treaty, which would require a 
two-thirds vote of the Senate. 

Canadian and American experts, who have 
been working out the details of a joint develop- 
ment of the power and navigation resources 
of the St. Lawrence river by both nations, 
agreed at Ottawa on a report recently. Before 
the American conferees left for Washington 
it was predicted in Ottawa that a formal 
agreement based on the joint report would be 
signed by the two governments within a month. 


ICC Discusses Defense Problems 


, eo Interstate Commerce Commission told 
Congress on January 6th that the na- 
tional defense program had raised the ques- 
tion whether the nation’s transportation fa- 
cilities “will be able to do their part adequately 
and effectively,” but said the answer would 
have to come from the National Defense 
Council. 

Noting that the council had as a transpor- 
tation specialist Ralph Budd, president of the 
Chicago, Burlington & Quincy Railroad, the 
commission said in its annual report that he 
and his consultants had better means than the 
commission of appraising transportation needs. 
“Obviously, this question is a very serious one 
and of vital importance in the defense pro- 
gram,” the report continued. “We know, how- 
ever, that Mr. Budd and his consultants realize 


JAN. 30, 1941 178 





~ 


thr ee st OL St Oo” 


[ow eo a. 2 a a, oe = 


Oo | fH 


THE MARCH OF EVENTS 


its importance and are considering it from 
every ang e.” 

The commission remarked that each year 
from 1929 to 1939 the number of freight cars 
retired by Class 1 railroads was greater than 
the number they acquired. This, the report 


said, “has particularly given rise to alarm in 
appraising the needs for the future which will 
be associated with the defense preparations.” 

The commission noted that it has emergency 
powers over the movement of railroad traffic 
which it did not have in 1917. 


Arkansas 


Commission’s Budget Request 


HE Joint Budget Committee of the state 
"Ticgainere recently adopted proposed 
budgets with only two dissenting votes that 
would set up $82,060 for use in bringing in- 
dustries to the state or for national defense 
work. Budgets containing these items and the 
funds earmarked in each were: Highway de- 
ge $57,060; utilities | commission, 
2 
vine utilities commission’s budget request 
emerged from the committee with the distinc- 
tion of being the only one that included in- 
creases to be approved exactly as presented. 


The commission, represented by Chairman 
Thomas Fitzhugh and Commissioner H. W. 
Blalock, Chief Engineer Jerry Flanders, and 
Chief Accountant Lon A. Cearley, asked for 
—— from its present $121,600 to $146,- 


The committee approved $5,000 annual sala- 
ries for three commissioners and the chief en- 
gineer and then voted an increase from $4,200 
to $5,000 for the chief accountant. Senator 
Willis Smith, of Texarkana, explained that 
the work of the accountant and engineer goes 
hand in hand and highly trained men are re- 
quired. The commission has never spent all 
funds appropriated for a single year. 


California 


Lack of Efficiency Charged 


R. Fawcett, one of the Los Angeles 
e Board of Water and Power commis- 
sioners, recently declared that despite claims 
of savings to taxpayers the efficiency of the 
municipal bureau is only about half of its 
corporation competitor, the Southern Cali- 
fornia Edison Company. He charged that the 
municipal water and electric utility was shot 
through with political patronage when he and 
fellow board members took charge a year ago. 
Fawcett, speaking at a luncheon of Town 
Hall members, said he was not in principle 
against municipal ownership of utilities. Con- 
cerning the claims of success made by bureau 
officials in the past, he stated: 
“Within the past twenty-five years Los An- 


geles has seen a phenomenal growth. It is, and 
has been, a magnificent market for electrical 
energy. It would have been difficult for any 
electric utility to fail to make an excellent 
showing here during this time. Rates have 
been greatly reduced. The reductions and the 
present rates are about in line with the na- 
tional average for comparable operations—cer- 
tainly no better. In some instances they are 
lower and in some instances higher than the 
rates of private utilities in California. 

“If the Department of Water and Power 
had been a privately owned utility, it would 
have paid about $40,000,000 in taxes during the 
past twenty years, and another $10,000,000 of 
interest on this amount should be added. This 
shows as earnings, but somebody else had to 
pay the taxes the department didn’t pay.” 


Connecticut 


Governor Asks More Regulation 


Cor Hurley, in his recent message to 
the state general assembly, asked for 
more regulation of utilities. He stated: 

“In considering the problems connected with 
the public utilities, it is the duty of government 
to safeguard, first and foremost, the public 
interest. The very nature of public utility en- 
terprises imposes upon government a regula- 
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tory rdle, which it must fill justly, equitably, 
and without favor to any special interests. I 
am determined to see that this role is fulfilled. 

“T recommend that you review the status of 
public utilities in Connecticut. Your purpose 
in this review should be to achieve a more 
complete regulation of the companies con- 
cerned, and to establish a more just tax base 
to be applied to them. I also recommend that 
you provide for mandatory, periodic audits 
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of our public utilities, the expense to be borne nies jurisdiction of the Federal Power Com. 
wholly by them, so that a proper rate struc- mission. The company was advised by its 
ture for each of them may be equitably deter- counsel that the utility was not subject to FPC 
mined. jurisdiction. It has made no effort to comply 
“I recommend that you modify existing with regulations issued by the commission 
state laws affecting the rights of municipali- which has cited the company to appear before 
ties to own and operate public utilities. Such it for a public hearing in Washington, Feb- 
modification should enable the inhabitants of | ruary 11th. 
our towns and cities to engage in these enter- Some of the rules and regulations issued by 
prises whenever they clearly express their de- the FPC would impose great hardship and 
sire to do so. Present laws in their effect raise undue and unnecessary expense, President 
serious barriers against such undertakings, and Campbell said, pointing out that compliance in 
this is a condition not in keeping with the spirit one particular would add $400,000 of expense. 
of a free people.” “It seems unfortunate that, at a time like 
this, when all the energy and efforts of the or- 
To Resist FPC Order ganization are directed toward furnishing and 
supplying adequate power to meet national de- 
greg C. L. Campbell, of the Connecticut fense needs, the time of the officers and staff 
Light & Power Company, recently stated should be taken up on a matter of this kind, 
that the company, being an intrastate utility, which cannot be of any benefit to the public,” 
coming completely under the jurisdiction of the Mr. Campbell said the company felt it “its 
Connecticut Public Utilities Commission, de- duty to resist the FPC claim of jurisdiction,” 


¥ 


Indiana 


New Commission Bill Filed The commission members and public coun- 
selor would receive salaries of not more than 


HE new public service commission that . $6,000 a year, fixed by the appointing board. 

would be created by one of the Republican Personnel would be appointed with approval 
house bills introduced in the state legislature of the appointing board. 
on January 10th, would consist of three mem- The new commission would have all the 
bers, each having a 4-year term, except that powers and duties of the present commission 
first one commissioner would be appointed for and, in addition, would study public utilities, 
two years, another for three, and another for motor vehicle carriers, and railroad legisla- 
four. They could be removed by the appoint- tion, for a report to be made to the lower 
ing board for cause upon notice and hearing. house of the 1943 general assembly. 


¥ 


Kentucky 


ili j ej dertook to injure, damage, and destroy the 
Utility Suit Rejected plaintiff’s business” by obtaining information 


"Bepenngnces that the Maysville TransitCom- required under state law “showing income, 
pany, operating busses in the city of Mays- compensation of officers, expenditures, net in- 
ville, is a public utility, and that the public come, and other required information.” 
therefore had a right to inquire into its opera- The court, in sustaining a demurrer, ruled 
tion, Judge C. D. Newell in Mason Circuit that utility companies are different from pri- 
Court last month sustained a demurrer filed vate concerns in that the records of their fi- 
in behalf of three defendants in damage suits nancial affairs are not confidential. An appeal 
totaling $400,000 brought by the company. was indicated. 

The plaintiffs on November 22nd last filed 
suits for $50,000 each, naming Hiram Taylor, Unaffected by Rate Boost 
retired Maysville insurance man, and Harry 
A. Ort, Maysville city commissioner, in four N increase in the price of natural gas from 
suits totaling $200,000, and James Burdon, A the Kentucky Natural Gas Company to 
Maysville newspaper publisher, in all eight. the Owensboro Gas Company, as approved by 
The suits were the outgrowth of the publish- the Federal Power Commission in Washing- 
ing of alleged confidential reports of the opera- _ton last month, did not affect the retail gas rate 
tion of the plaintiff’s company, filed with the from the company to consumers of Owens- 
State Department of Revenue at Frankfort. boro, it was learned recently. 

The company claimed that the defandants If the Owensboro Gas Company should de- 
“unlawfully, deliberately, and maliciously un- sire to increase its rates, it would be neces- 
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sary for it to apply to the Kentucky Public 
Service Commission and there justify any pro- 
posed increase. ; 

The company was allowed to increase on 
January 2nd rates on natural gas sold to the 


Owensboro Gas Company providing it files a 
$6,000 bond, the Federal Power Commission 
announced, The increase will be subject to 
further order of the commission in the pro- 
ceeding. 


Massachusetts 


Bill Would Take Stocks 


BILL which provides for the state to take 
A over $10,000,000 in unclaimed dividends, 
stocks, and interests held by railroad, tele- 
phone, electric, and gas companies to be di- 
verted for use in national defense, old-age 
pensions, and public improvements was filed 
in the state legislature on January 7th by Rep- 
resentative Milton Cook of Boston. 

Stating that Pennsylvania raised $16,000,000 
in 1938 by claiming similar funds, Cook pointed 
out that the companies would be required to 


report idle funds to the state, which would 
advertise their existence by name and address. 
The state would then reclaim the amount un- 
claimed. 

Under a petition filed by Carroll B. Nord- 
gren of Everett, the legislature would memo- 
rialize Congress to create a Connecticut Valley 
Authority similar to the TVA. The proposal 
would empower the authority to construct 
dams for flood control and generation of elec- 
tric power for sale to private users at fixed 
rates as a means of bettering the country’s 
defense. 


io 
Michigan 


Gas Rate Case Rehearing 
Ordered 


Aa of arguments on the petition 
of Wayne county and Detroit officials for 
a reopening of the Detroit gas rate case was 
ordered on January 10th by the state public 
service commission. The date of the rehearing 
was not fixed. 

During the course of arguments on the peti- 
tion, James H. Lee, Detroit corporation coun- 
sel, made the statement that the Panhandle 
Eastern Pipe Line Company, which supplies 
natural gas to the Michigan Consolidated Gas 


Company, was ready and willing to negotiate 
a new contract with the gas company which 
would make possible lower rates for house 
heating. John J. O’Hara, chairman of the com- 
mission, said the rehearing was ordered to give 
Lee an opportunity to produce proof that such 
a new contract is possible. 

Lee recently appeared before the Securi- 
ties and Exchange Commission at Washington 
to object to a Michigan Consolidated petition 
to buy empty natural gas wells for storage. 

The commission’s recent rate order low- 
ered rates for cooking and water heating but 
advanced rates paid by some 36,000 customers 
using gas to heat their homes. 


Mississippi 


Power Rates Slashed 


Ae in electric rates for commer- 
cial and industrial consumers of Colum- 
bus in line with residential rates, was an- 
nounced by the Tennessee Valley Authority 
recently, effective this month. At the request 
of the mayor and city council, the Tennessee 
Valley Authority had for several months been 
investigating the rates at Columbus with a 
view to ordering reductions. The study was 
recently completed and submitted to the mu- 
nicipal board by E, W. Baughman of Tupelo, 
division manager. 

Columbus signed a contract with the TVA 
on March 1, 1938. At that time the rates in 
effect were lower than the rates of the power 


company for all classes of consumers, but the 
residential rate was the lowest because that 
section constituted the largest class consuming 
electricity. Since then officials of the TVA 
have worked out a lower rate for commercial 
and industrial classes and the rates have been 
used with a surcharge in some towns until the 
town’s experience with the rate warrants the 
removal of the surcharge. Columbus will get 
the new rate. 

Under the present load use in Columbus the 
new rate will result in about a 13 per cent re- 
duction in the commercial class and approxi- 
mately 43 per cent in the industrial class, Only 
Tupelo and Corinth will have lower rates in 
those classes, their rates having been lowered 
a year ago. 


181 JAN. 30, 1941 





PUBLIC UTILITIES FORTNIGHTLY 


Nebraska 


Commission Authority 
Unnecessary 


Gus Assistant Attorney General Kokjer 
told the Nebraska Railway Commission 
recently that it is not necessary to have au- 
thority from the commission to build a power 
line if it is located entirely on private prop- 
erty and does not cross nor parallel a highway 
or railroad track, communication line, or other 
power lines. 

Kokjer said aside from the question of juris- 
diction over convenience and necessity, upon 
which he could not pass, it is his opinion that 
no authority from the commission is required 
by the Nebraska statutes. 

Kokjer said the purpose of the law is to 
provide protection and safety of existing com- 
munication and power lines, and to promote 
public safety upon the highways. Consequent- 
ly, where none of these is involved, no author- 
ity from the commission is necessary. 


Sells Properties to PUD 


TS Consumers Public Power District on 
January 7th bought the electrical proper- 
ties of Central Power Company of Grand 
Island for $5,775,000, and took another step 
toward its avowed goal of complete public 
ownership of the state’s power facilities. 

It was the seventh purchase of private power 
properties by the district, involving six com- 
panies, and raised the investments of what has 
developed the aspects of a public holding com- 
pany to upwards of $12,000,000 

The purchase deal for Central Power was 
closed at Chicago by C. B. Fricke, Consumers 
president, and Jackson E. Cagle, general coun- 
sel for John Nuveen & Co., investment house. 
Central Power was paid $6,000,000 for the 
property, but Consumers was getting back 
$225,000 for the gas and water property at 
Nebraska City, which will be operated by Nu- 
veen and associates until its disposition. Fricke 
explained Consumers could not legally oper- 
ate gas or water systems. 

Whereas previous acquisitions have been 
partially leased to hydroelectric districts or 
municipalities, Consumers will operate the new 
properties under a central power division. 

As has been the case in previous purchases, 


Fricke explained, the district will resell or 
lease any of the properties to municipalities 
which wish to take them over. Powers of the 
cities to condemn or purchase the properties 
are not affected. 

There have been negotiations with Kearney 
and Grand Island, but no action. Grand Island, 
however, early this month decided to keep its 
municipal power plant—one part of its water, 
ice, and steam-heating utility—entirely free 
from any Federal or other outside agency, and 
to take over all the property within the city 
of the Central Power Company. It would be 
done by right of condemnation provided by 
the state statutes. Petitions for the submis- 
sion of the proposal at the general election in 
April were circulated at once. This was pre- 
ferred, it was said, to a special election since 
it will require only 50 per cent of the votes 
cast. 

The city’s municipal plant is already sup- 
plied with sufficient generating capacity not 
only to take over and supply the 40 per cent 
of the total consumption hitherto served by 
the Central Power Company, but also to meet 
any normal growth in power demands for some 
years to come, it was reported. 


Contract Ends Dispute 


i Fen city of Hastings and the Central Ne- 
braska (Tri-County) Public Power and 
Irrigation project ended a long-standing dis- 
pute on January 6th by agreeing to a 2-year 
contract under which Hastings will buy Tri- 
County power. The city council authorized the 
contract by a 6-to-2 vote and Tri-County di- 
rectors completed the agreement by approv- 
ing it at their board meeting. The new contract 
will go into effect a year from now, when 
the present temporary agreement expires. 

The city agrees to take a minimum of 3,- 
000,000 kilowatt hours a year at a sliding scale 
ranging from 4% mills for the first 5,000 kilo- 
watt hours down to 3 mills for larger amounts. 
In addition, there is a $1 demand charge for 
firm power. 

Hastings previously generated its own power 
but has been buying from Tri-County at whole- 
sale. Controversy over extending the temporary 
agreement arose when one group favored ex- 
pansion of the municipal plant and revert- 
ing to city generation. 


- 
North Carolina 


State REA Approves Expansions 


HE state Rural Electrification Authority, 
which met in Raleigh early this month, 
approved an extension for the French Broad 
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Electric Membership Corporation at Marshall 
for $251,000. This extension will have 736 cus- 
tomers and cover 240 miles. ; 

The board also approved an additional loan 
to the Edgecombe Martin Electric Membership 
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Corporation at Tarboro for $50,000. This will 
build 50 additional miles of lines with 139 
customers. ; 

Tentative approval was given to a plan of 
Pamlico, Beaufort, and Craven counties to 
form a cooperative to be called the Pamlico 
Beaufort Electric Membership Corporation. 


This plan calls for $110,000 to build 118 miles 
of line with 391 customers. 

The board also tentatively approved a plan 
of the Wake Electric Membership Corporation 
to amend its charter to include Nash and Johns- 
ton counties. This will call for $25,000 to build 
30 miles of line to serve 100 customers. 


Pennsylvania 


Advised on Light Probe 


iry Solicitor Francis F. Burch advised 
¢ Mayor Lamberton on January 9th against 
Philadelphia’s intervention in the state public 
utility commission’s investigation of electric 
rates. The recommendation, transmitted by 
the mayor to the city council, ran counter to 
repeated insistence by Councilman George 
Maxman that the city act to end asserted over- 


charges of some $500,000 a year on street 
lighting by Philadelphia Electric Company. 

Council merely referred the report to its 
lighting committee, which has failed even to 
schedule a hearing on Maxman’s charges. 

Burch’s recommendation followed a con- 
ference at Harrisburg with John Siggins, Jr., 
head of the utility commission, which is di- 
recting its probe primarily to household and 
business rates. 


South Carolina 


Santee Might Have to Bear 
Span Cost 


= recommendation that the Atlantic 


Coast Line Railroad Company be, in effect, 
required to pay for only 35 feet of a projected 
410-foot railroad bridge over the tail canal of 
the Santee-Cooper power project was made re- 
cently by W. M. Shand, Sr., special referee, 
: his report to the South Carolina Supreme 

ourt. 

The South Carolina Public Service Author- 
ity, suing in the original jurisdiction of the 
supreme court, initiated this action in an ef- 


fort to compel the railroad to remove the short 
bridge it now has over the old Santee canal, 
which is only 35 feet wide. 

In its petition, the authority, the state agency 
which is building the Santee-Cooper power 
and navigation project with Federal funds, 
maintained that the old canal is a navigable 
stream and that this being so, the railroad 
bridge constitutes an obstruction which should 
be removed. 

In its answer, the railroad charged this was 
a move on the part of the authority to make 
the railroad pay for the much larger bridge 
which would be required once the tail canal 
of the new project shall have been completed. 


Tennessee 


Governor Urges Study of 
Tax Loss 


HE problem of replacing taxes lost through 

the sale of electric properties to govern- 
mental agencies is one to which the Tennessee 
general assembly should give “serious consid- 
eration,” Governor Prentice Cooper said on 
January 7th in his biennial message. He re- 
ported that as a result of the transfer of a great 
portion of electric properties in the state to the 
TVA, “the net annual loss to the state in taxes 
is $693,000.” 

The Tennessee Taxpayers Association also 
has reported an annual county tax loss of ap- 
proximately $700,000. The government-owned 
electric systems are paying city taxes, but in 


most instances, according to the association, no 
county or state taxes are paid. 

Governor Cooper’s message said TVA’s ac- 
quisition of these properties has meant a sub- 
stantial saving to practically all of the people 
of Tennessee, and especially to the large in- 
dustrial and commercial users. “I am not in 
favor of new taxes,” he said, “but the general 
assembly should give serious consideration to 
methods of replacing this loss if the utilities 
are to remain a source of state revenue.” 

It was said the governor’s message might 
be taken to mean he would be in favor of plac- 
ing the 3 per cent gross receipts tax—now paid 
by private utilities—upon the publicly owned 
ones. This has been recommended by TVA, 
but has been bitterly fought by City Manager 
W. W. Mynatt of Knoxville where the city 
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council, however, was reported to be consid- 
ering imposing a gross receipts tax on Knox- 
ville Transit Lines. 


Gets Pay Boost 


HE Knoxville Utilities Board on January 
9th voted Manager Max C. Bartlett a 
$1,600 annual increase in salary and then ap- 
proved a budget for 1941 that was approxi- 
mately $250,000 more than last year. Bartlett’s 
pay boost brings his income up to $9,600 from 
$8,000. The new budget for the electric and 
water divisions of the board is $3,463,080. 
Board Member Fred W. Keith strenuously 
objected to raising Bartlett’s salary. He as- 
serted that he thought $9,600 “too much to pay 
a city employee.” The people of Knoxville own 
the company and they deserve to cash in on 
the profits, he said. Board Member W. C. Ross 
defended the salary increase. He declared he 
felt a man should be paid according to his 
merits and not according to what other people 
receive. Keith alone voted against the salary 
increase. 


After approving the budget, the board then 
authorized Bartlett to borrow $180,000 from 
local banks and sanctioned the purchase of 
$120,000 of electric system revenue bonds 
which mature July Ist. Bartlett explained the 
loan would enable the bureau to pay off cur- 
rent taxes and save the interest and penalty 
rate. This would require $100,000, he said, The 
remaining $80,000 would be used to keep up 
the general fund until $110,000 due from the 
Public Works Administration is paid, prob- 
ably in February or March. 

Purchase of the bonds would be made from 
profits of the bureau which have been set aside, 
Bartlett said. 

The increased budget for the year was 
needed in view of a greater amount of power 
expected to be handled this year, according to 
Bartlett. 

He said that approximately 40 cents of 
every dollar handled by the board was spent 
in the purchase of power. Bartlett told board 
members he felt 1941 purchases of electric 
power and water would total more than $3,- 
500,000. 


Texas 


Gas Rates Reduced 


HE Marshall city commission recently an- 
nounced it had accepted a 20 per cent re- 
duction in natural gas rates offered by the 
United Gas Company to industrial and domes- 
tic consumers, effective on February Ist bills. 


A. D. Kerr, district manager of the gas com- 
pany, said the reduction would mean a saving 
of approximately $38,500 annually to consum- 
ers. 

In accepting the rate, the commission denied 
a franchise sought by Roger Lacy of Long- 
view for the Southern Gas Company. 


Washington 


Billing Order Postponed 


HE state department of public service re- 
cently announced a 5-month postponement 
’ of an order requiring the Puget Sound Power 
& Light Company to bill all apartment and 
building tenants direct instead of continuing 
the long-established system of double billing 
through building owners. It was the second 
postponement. 

The order originally was to have been effec- 
tive October 31, 1938, but was postponed until 
December 31, 1940. The recent postponement 
brought the total delay to two years and eight 
months, or until June 1, 1941. 

The order does not apply to Seattle City 
Light, because the state department has no 
jurisdiction over municipal systems. 

After the 1938 order was issued against the 
power company, the city council adopted a 
resolution ordering City Light to comply with 
the state order to the same extent to which it 

- was enforced by the private firm. 


For years both systems have permitted 
building owners to retail power bought from 
the companies. The building owner uses a 
combined billing for all his tenants, paying for 
the power on commercial rates and then col- 
lecting from each tenant at the retail rate. Offi- 
cials said the price paid by tenants would be 
the same under direct billing by the compa- 
nies as under the present double billing through 
the building owner. 

The state department in 1938 ordered the 
private company not to sign contracts with any 
new customers on the double-billing basis. A 
department official said the new postponement 
was granted in hopes the number of such cus- 
tomers would decline as old customers dropped 
off the list. A 20 per cent reduction already 
has occurred. If the order were made effective, 
building owners would be forced to install ex- 
pensive “demand meters” in order to have di- 
rect billing of all tenants. The department 
ag to avoid imposing that expense on land- 
ords. 
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The Latest 
Utility Rulings 


Utility Network and Oil Enterprise Denied 
Exemption under Holding Company Act 


HE Securities and Exchange Com- 

mission, in denying an application 
by the Cities Service Company for ex- 
emption from the Holding Company Act, 
explained its views on the interpretation 
of §§ 2 and 3, which relate to definitions 
of holding companies and subsidiaries 
and to the grounds for holding company 
exemption. Besides holding that the ap- 
plicant failed to meet the formal require- 
ments of the statute, the commission 
ruled that the public interest would be 
adversely affected by an exemption. It 
was said : 


The record before us indicates an indul- 
gence in practices explicitly condemned by 
Congress, such as pyramiding, upstream 
loans, and write-ups which in some instances 
have exceeded 100 per cent. Moreover, the 
duties with which Congress has entrusted us 
in regard to the simplification of holding 
company systems seem prima facie applicable 
to the Cities Service system, which combines 
a huge public utility network with a vast oil 
enterprise. Finally, we cannot ignore the 
fact that the reports of the Federal Trade 
Commission, which to a considerable extent 
supplied the factual basis on which the act 
is predicated, and the congressional debates 
preceding the passage of the act contain 
frequent references to the applicant, among 
others, as an example of the type of com- 
pany whose regulation was deemed necessary 
in order to effectuate the policies of the act. 
The conclusion is inescapable that the appli- 
cant is “an agency which, unless regulated,” 
has within it the potentiality of injury “to 
investors, consumers, and the general public” 
and that it would be detrimental to the public 
interest and the interest of investors and 
consumers to grant the present application. 


The commission was not unmindful of 
the difficulties which might be en- 
countered by subsidiaries engaged ex- 
clusively in the oil business as a result of 
their becoming subject to requirements 
of the act as subsidiaries of a registered 
holding company, but, said the commis- 
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sion, this did not stem from the Holding 
Company Act; it was the natural con- 
sequence of Cities Service having de- 
veloped a hybrid form of organization 
which placed under its common control 
both public utility and oil companies. 
Whatever burden was imposed by the 
act upon the applicant’s competitive posi- 
tion in the oil business, it was said, re- 
sulted from the fact that the company, 
whatever else it might be, was a public 
utility holding company and, as such, had 
been subjected by Congress to regulation 
under the act. 

The applicant had pledged holdings in 
subsidiaries to a bank and had granted to 
the bank the right to vote this stock. The 
commission, however, held that a pledgor 
of voting securities is still the owner of 
such securities, although voting rights 
have been transferred to the pledgee. It 
was ruled that the phrase “with power to 
vote,” as used in § 2(a)(8)(A), which 
provides that a subsidiary company 
means any company 10 per cent or more 
of the outstanding voting securities of 
which are owned, controlled, or held with 
power to vote, qualifies only the word 
“held” and not the words “owned” or 
“controlled.” 

The question of whether a holding 
company satisfies the requirement of 
§ 3(a)(3) relating to exemption of in- 
cidental holding companies, in the opinion 
of the commission, must be determined 
in each case upon consideration of a 
variety of circumstances. These include 
the relationship between the gas and 
electric operations of the utility sub- 
sidiaries and the other business or busi- 
nesses in which it is engaged or in- 
terested. 

They also include the size of the hold- 
ing company’s utility subsidiaries and 
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the scope of their operations, and, where 
the utility business is small, the com- 
pany’s stake in the utility business as 
compared with its interests in other busi- 
nesses. The exemption provided by § 3 
(a) (5) for a company not deriving a ma- 
terial part of its income from public utili- 
ty operations in the United States was 
held to be available only to essentially 


foreign holding company systems and not 
domestic systems. All sources of income 
including undistributed income of sub. 
sidiaries, it was held, should be con- 
sidered in determining whether an appli- 
cant derives a material part of its income 
from its public utility subsidiaries. Re 
Cities Service Co. (File No. 31-408, Re- 
lease No. 2444). 


e 


Hand-set Telephone Charges Abolished and 
Connection Charges Approved 


ISCONTINUANCE of an 8-cent month- 

ly charge for hand-set telephones 
and substitution of nonrefundable con- 
nection charges for refundable connec- 
tion charges have been ordered by the 
Wisconsin commission. The monthly 
charge was held to be in excess of the 
special costs involved in supplying and 
maintaining hand-set instruments for 
standard service, and therefore excessive 
and unreasonable, as well as unjustly 
discriminatory as between the company’s 
subscribers. 

This order terminated proceedings 
started in 1938 to eliminate the hand-set 
charge. The commission at that time 
ordered such elimination but after ap- 
plication by the utility for a rehearing 
stayed the proceeding upon condition 
that the company would accumulate 
charges collected subject to order of the 
commission for refunds in the event 
that, after rehearing, the order should be 
affirmed. The company had made its ap- 
plication in the service connection matter 
for the purpose of securing additional 


revenues to offset the loss of revenue 
which would be suffered by the elimina- 
tion of the hand-set charge. After the 
stay no occasion arose for the hearing or 
determination of the service connection 
matter. In 1940 the utility moved to open 
proceedings in the service connection 
matter, substituting a new proposal in 
lieu of its earlier proposal. 

Since the rehearing had not been dis- 
posed of, the commission held that there 
was no legal order in effect eliminating 
the monthly charge, under Wisconsin 
statutes. 

It was concluded also that the com- 
mission under the circumstances had no 
power to make a rate order retroactive, 
and that it could not, even with the con- 
sent of the utility, require a refund of 
rates which were legally in effect. A re- 
fund of such rates, it was said, would not 
be a legal refund but a discriminatory re- 
bate. The first rate order was rescinded 
and a new order entered on present facts. 
Re Wisconsin Telephone Co. (2-U-35, 
2-U-280, 2-U-1383). 


& 


Promotional Gas Rates Approved 


EW rate schedules for gas were per- 
mitted by the Massachusetts De- 
partment of Public Utilities to go into 
effect where existing rates were not of a 
promotional character and the company 
had been suffering loss of earnings and 
experiencing difficulty in meeting prices 
charged for competitive fuels. The new 
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schedule provides for a regular rate, an 
optional promotional household and 
building heating rate, and an optional 
promotional commercial and industrial 
rate. 

The company’s difficulty, it was con- 
tended, had arisen because the bulk of 
domestic gas customers were convenience 
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ysers and were served at a loss, while the 
use of gas for hot water heating, re- 
frigeration, kitchen heating, and central 
house heating was meeting increasing re- 
sistance because the prices offered for 
large use by the present rates were not 
suficiently low to meet competition 
effectively. The commission was of the 
opinion that the proposed rates would 
enable the company further to promote 
the sale of gas in its effort to stay the 
decline in gas revenues and earnings. Re- 
ferring to the new rates, it was said: 


The proposed rates offer in the first step 
200 cubic feet of gas at the net price of 75 
cents, with a substantial reduction in unit 
prices for gas used in excess of 2,000 cubic 
feet per month, resulting in reductions to 
domestic customers now being served on 
Schedules I and J using in excess of 3,700 
and 2,800 cubic feet per month, respectively. 
In the three schedules as filed the charges; 
for the first 2,000 cubic feet of gas consume 
per month are identical; after 2,000 cubic 
feet the rate varies in a promotional manner 
in accordance with the type and kind of serv- 


ice for which the gas is to be furnished. 


The commission believed that any re- 
ductions in rates brought about in part 
through a reduction in charges for de- 
preciation, unless such charges are ex- 
tremely excessive, would be contrary to 
sound regulation. Adequate reserves, it 
was pointed out, afford a protection to the 
investor in insuring his investment and 
at the same time benefit the consumer by 
limiting capital investment upon which 
dividends are paid under the Massachu- 
setts theory of rate making. 

The company had appealed from an in- 
creased assessment for state corporate 
franchise tax, but the commission held 
that until a final determination had been 
made the tax must be considered as an 
item of expense in any revision of rates. 

The commission found, however, that 
in the electric department earnings were 
sufficient to justify a rate reduction. 
Lynn v. Lynn Gas & Electric Co. 
(D.P.U. 5975, 6085). 


7 


Burglar Alarm Company Not Subject to 


Jurisdiction of New York Commission 


Bee New York commission has de- 
cided that, under its authority to 
regulate corporations engaged in the 
business of furnishing communication 
by telegraph or by telephone between 
points within the state, it has no jurisdic- 
tion over the Holmes Electric Protective 
Company, which sells a protective serv- 
ice against burglary by means of elec- 
tric wires leading from protected prem- 
ises to central offices. 

The commission considered the opera- 
tions of the company at length, enumer- 
ating the various services furnished as 
follows: Watchman supervisory service, 
emergency alarm service, sentinel serv- 
ice, protective service for telephone coin 
boxes, apartment supervisory service, 
elevator call button service, post patrol 
service and special post service, house 
protective service, and local burglar 
alarm service, 

The substance of the decision was that 
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this company did not afford communica- 
tion for hire by telephone or telegraph. 
The commission quoted with approval 
the decision in Browne v. National Dist. 
Teleg. Co., PUR1921A 113. In that case 
it was said that the commission should be 
slow to hold that the legislature by words 
of general import intended to embrace 
within the meaning of the Public Service 
Commissions Law companies carrying 
on the business of private watchman and 
which use as a means of communication 
between itself and its subscribers tele- 
phonic or telegraphic apparatus. 

The mere recording of signals or tele- 
graphic communication, it was pointed 
out there, would be of no value to the 
subscriber were it not followed by other 
action on the part of the company. Tele- 
phone and telegraph apparatus used by 
the company would be only incidental and 
as a means of setting in motion the re- 
sulting service which it is the business of 
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the company to render. Subscribers 
could not even communicate with each 
other, much less to the public in general. 

Telegraph and telephone companies 
over which the commission has been 


given power of regulation were said to be 
those generally recognized as such by the 
common understanding of man. Ry 
Holmes Electric Protective Co. (Case 
No. 10231). 


e 


Minimum Charges Prescribed for Air Carriers 


HE Arizona commission, in author- 

izing the operation of aircraft as 
common carriers, issued a joint order 
applicable to three applicants, to the end 
that there might be no priority of rights 
claimed and consequently no allegation 
of encroachment on occupied areas. 

The American Airlines had for many 
years been a certificated common carrier 
of passengers, baggage, and express be- 
tween certain cities in the territory. The 
applicants specifically stated that they 
did not wish to perform scheduled serv- 
ice, and it appeared manifest, therefore, 
that there would be no conflict with the 
prior rights of the American since rates 
and fares for charter parties obviously 
would be considerably higher than on the 
scheduled service. 


The commission concluded, however: 


. .. to the end that this question may not 
arise, we think it is advisable to apply the 
same principle that we established with 
reference to scheduled and irregular passen- 
ger service at the outset of regulation of 
motor vehicle traffic in 1919. We then re- 
quired that nonscheduled operators must 
apply minimum charges and fares not less 
than 40 per cent higher than existing charges 
and fares of scheduled lines. This rule was 
found to be fair and equitable and we have 
received no complaints with reference thereto 
either from the operators or from the pub- 
lic. We are of the opinion and find that the 
same rule should be applied with reference 
to the service sought by the applicants here- 
in. 


Re G & G Air Lines Co., Ltd. et al. 
(Docket Nos. 8163-L-5279, 8170-L-5282, 
8168-L-5296, Decision No. 12077). 


e 


Ruling in Reparation Case Not a Bar to 
Damage Suit for Service Denial 


CUSTOMER of the Commonwealth 
Edison Company was deprived of 
electric service until he paid a large 
amount demanded for current which, ac- 
cording to the company, had not been 
metered. He paid the amount demanded 
under protest but failed to secure a com- 
mission order for its return. The Illinois 
commission took the position that the 
utility had cut off the service in good 
faith, and it would not determine whether 
the current had been obtained by fraud 
but would leave the parties to their 
remedies at law. The state supreme court 
has now sustained the right of the cus- 
tomer to sue for damages, for refund of 
the payment, and for slander because of 
the charge that current had been stolen. 
As a general rule, said the court, a 
public utility furnishing water, gas, or 
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electricity may adopt and enforce a rea- 
sonable regulation that service may be 
shut off for default in payment. An ex- 
ception to this rule, however, was said 
to be the case where a bona fide dispute 
exists as to the customer’s liability or as 
to the correctness of the bill rendered. 
The right to discontinue service, the court 
ruled, cannot be exercised so as to coerce 
the customer into paying a bill which is 
unjust or which the customer in good 
faith, and with show of reason, disputes. 

The case was decided by the court 
primarily on the ground that the matters 
in the suit were not matters before the 
commission; that they were matters 
which the commission could not have de- 
cided in any event in view of the re- 
strictions on jurisdiction of a regulatory © 
body. The present suit, it was held, did 
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not involve the same claim or issue as 
that presented before the commission. 


Barry v. Commonwealth Edison Co. 29 


NE(2d) 1014. 


e 


Proper Court to Review FCC Order Denying 
Consent to Assignment of Radio License 


HE United States Supreme Court 

held that an order of the Federal 
Communications Commission denying 
consent to an assignment of a radio sta- 
tion’s broadcasting license is not an order 
refusing an application for a radio li- 
cense, within the provision of § 402 of 
the Communications Act for an appeal to 
the court of appeals for the District of 
Columbia from the commission’s refusal 
of an application for a radio station li- 
cense. 

The court reversed orders of the Dis- 
trict of Columbia Court of Appeals 
which denied motions to dismiss appeals 
from the commission. 

Mr. Justice Frankfurter, speaking for 


the court, said that as a matter of common 
speech the excepted types of orders which 


alone can come before the court of ap- 


peals for the District of Columbia do not 


include an order refusing the consent re- 
quired by § 310(b). It was said that re- 
fusing an application for a radio station 
license is hardly an apt way to character- 
ize refusal to assent to the transfer of 
such a license from an existing holder. 
Nor, he said, is there anything to indi- 
cate that the peculiar idiom of the in- 
dustry or of administrative practice has 
modified the meaning that ordinary 
speech assigns to the language. Federal 
Communications Commission v. Colum- 
bia Broadcasting System of California. 


e 


Accrued and Annual Depreciation 


HE Wisconsin commission, in estab- 

lishing telephone rates, called atten- 
tion to “the inconsistency of requiring 
subscribers to pay to a company annual 
amounts for depreciation which will pro- 
vide funds far in excess of those needed 
to meet those retirement causes which 
are recognized in estimating accrued de- 
preciation.” The company had submitted 
an estimate of accrued depreciation at a 
figure lower than that which would be 
reached by applying the amounts claimed 
for annual depreciation. 

Were the commission to adopt the 
company’s view with respect to accrued 
depreciation and annual depreciation re- 
quirements, it was said, there would be 
placed upon the subscriber a double bur- 
den. He would have to pay rates on a 
value which excludes some of the known 
causes of depreciation in telephone plant 
and at the same time provides to the com- 
pany annually, through rate charges, 
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sufficient funds to cover depreciation re- 
sulting from all causes. Predominant 
weight, it was said, had been given to the 
functional efficiency of the different units 
of property. 

The commission said in part as fol- 
lows: 


The judgment of any one engineer formed 
by careful observation and inspection, stand- 
ing alone, may and often does differ ma- 
terially from the judgment of another engi- 
neer. An estimate based on judgment formed 
by observation and inspection of the prop- 
erty coupled with consideration of the life 
experience of property is entitled to more 
weight than one which ignores the latter 
factor. The criticism of the supreme court 
in Wisconsin Teleph. Co. v. Public Service 
Commission (1939) 232 Wis. 274, 30 PUR 
(NS) 65, 287 NW 122, of estimating ac- 
crued depreciation without physical inspec- 
tion does not apply to the use of life experi- 
ence data in conjunction with observation 
and inspection. 


Two Rivers v. Commonwealth Telephone 
Co. (2-U-1456). 
JAN. 30, 1941 
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Inductive Interference with Grounded Telephone 
Line Not a Legal Basis for Complaint 


ROGRESS cannot be stayed at the call of 
decadence, says the supreme court 
of Arkansas in reversing a judgment in 
favor of a telephone company against a 
rural electrification codperative for dam- 
ages from inductive interference. The 
court found that damage was not caused 
by negligence of the cooperative since its 
wires were constructed according to ap- 
proved usage. Installation was not de- 
fective, nor was lack of maintenance re- 
sponsible for the annoyance. The tele- 
phone system was said by the court to be 
outmoded. 

Judicial notice was taken of the fact 
that the 2-wire method of telephone con- 
struction eliminates inductive and con- 
ductive difficulties, or so far controls 


e 


them that interference is negligible. The 
court continued : 


No actual negligence having been shown 
in the case at bar, it follows that if recovery 
lies it must be predicated upon appellees’ as- 
sumed right to operate an antiquated tele- 
phone system without being subjected to the 
necessary inconvenience caused by phe- 
nomena attending operation of a modernly 
constructed electric system. 

No such superior right exists. Public con- 
venience and necessity take precedence. It 
is obligatory upon owners of telephone lines 
situated as appellees’ are to make use of rea- 
sonably available scientific construction be- 
fore invoking the aid of courts for relief 
from the normal incidents of rural electrifica- 
tion. 


Ozarks Rural Electric Codperative 
Corp. v. Oliphant et al. 144 SW (2d) 41. 


Other Important Rulings 


HE Securities and Exchange Com- 

mission approved the acquisition of 
assets by a registered holding company, 
ruling that the requirements of § 10 and 
Rules U-12C-1 and U-12F-1 had been 
met and that no adverse findings under 
§ 10 were required. The transaction in- 
volved liquidation of a subsidiary regis- 
tered holding company by an exchange 
of all of its outstanding securities held 
by the registered holding company for 
the assets of such subsidiaries, as a 
result of which only the tangible assets 
of the subholding company would be 
carried into the acquiring company’s ac- 
count. Re Cities Service Power & Light 
Co. et al. (File No. 70-106, Release No. 
2442). 


The Colorado commission held that it 
has full authority to make such reason- 
able regulations and restrictions in regard 
to certificates of public convenience and 
necessity as in its judgment the public 
convenience and necessity may require, 


in a case where the commission had 
limited the number of vehicles that a 
common carrier might operate. Re Carey- 
Steck Auto Livery et al, (Decision No. 
16174, Application Nos. 753-A et al.) 


The California commission held that 
where a railroad, incurring an operating 
deficit, could materially better its earn- 
ing position by substituting its own truck 
operation for part of its existing rail 
service, the grant to it of a highway 
common carrier certificate is warranted, 
if restricted to the handling of commodi- 
ties the same as or similar to those it pre- 
viously carried which have a prior or 
subsequent rail haul. Re Pacific Electric 
Railway Co. (Decision No. 33660, Ap- 
plication No. 23053). 


The supreme court of Pennsylvania 
held that sewers are owned and operated 
by municipalities in their proprietary ca- 
pacity, not governmentally. Re City of 
Philadelphia, 16 A(2d) 32. 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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UNITED STATES v. APPALACHIAN ELECTRIC POWER CO. 


UNITED STATES SUPREME COURT 


United States 


Appalachian Electric Power Company 


{No. 12.] 
(— US —, 85 L ed —, 61 S Ct 291.) 


Appeal and review, $ 25 — Concluswveness of findings — Concurrent findings 
of lower courts — Navigability. 

1. Facts and their constitutional significance are too closely connected 
to make the 2-court rule (the conventional rule that factual findings 
concurred in by two courts will be accepted by the Supreme Court unless 
clear error is shown) a serviceable guide, when the Supreme Court is re- 
viewing concurrent findings by the circuit court of appeals and the district 
court involving the navigability of a river, p. 134. 

Water, § 35 — Navigability of stream. 
2. The legal concept of navigability embraces both public and private in- 
terests, and it is not to be determined by a formula which fits every type 
of stream under all circumstances and at all times; the standards and 
the ultimate conclusion involve questions of law inseparable from the 
particular facts to which they are applied, p. 134. 

Water, § 4 — Powers of Federal government — Navigable waters. 
3. Congress, in exercising its constitutional power to regulate commerce 
among the several states, has power over navigation, and to make its 
control effective Congress may keep the navigable waters of the United 
States open and free and provide by sanctions against any interference 
with the country’s water assets, and it may legislate to forbid or license 
dams in the waters; its power over improvements for navigation in rivers 
is absolute, p. 135. 

Water, § 4 — Powers of Federal government — Effect of state powers. 
4. The United States possesses the power to control the erection of struc- 
tures in navigable waters notwithstanding the existence of such powers 
as states may possess to control waters within their borders, p. 135. 

Water, § 35 — Navigability of streams — Availability for navigation. 
5. Availability of a waterway for navigation must be considered instead 
of merely appraising the evidence of navigability on the natural conditions 
only of the waterway, p. 136. 

Water, § 35 — Navigability of streams — Possibility of navigation — Artificial 

improvements. 
6. A waterway otherwise suitable for navigation is not barred from the 
classification of navigable. waters merely because artificial aid must make 
the waterway suitable for use before commercial navigation may be under- 
taken, although there are obvious limits to such improvements as affect- 
ing navigability; nor is it necessary that improvements should be actually 
completed or even authorized, p. 136. 
: 129 36 PUR(NS) 
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Water, § 35 — Navigability of streams — Continuous navigability. 


7. The use of a stream for navigation need not be continuous in orde 
that the stream be held to be navigable, p. 138. 


Water, § 35 — Navigability of stream — Lack of commercial traffic. 
8. Lack of commercial traffic is not a bar to a conclusion of navigability 


where personal or private use by boats demonstrates the availability of , 
stream for the simpler types of commercial navigation, p. 141. 


Constitutional law, § 1 — Questions raised — Federal Power Act. 
9. The validity of other clauses of the Federal Power Act is not raised 
by a party’s general challenge to the constitutionality of any provision 


“other than those relating solely to the protection” of navigable waters, 
p. 143. 


Constitutional law, § 2 — When question decided — Acquisition clause of license 
act. 

10. The requirements of § 14 of the Federal Power Act, giving the United 
States the right to acquire a licensed power project, so vitally affect the 
establishment and financing of the licensee’s project as to require a de. 
termination of their validity before finally adjudging the issue of injunc. 
tion to prohibit construction without obtaining a license from the Federal 
Power Commission, even though it is assumed that the mere acceptance 
of a license would not later bar the objection of unconstitutional condi- 
tions, p. 144. 

Courts, § 1 — Functions — Concrete legal issues — Abstractions. 
11. The courts deal with concrete legal issues, presented in actual cases, 
not abstractions, and to predetermine even in the limited field of water 
power the rights of different sovereignties, pregnant with future contro- 
versies, is beyond the judicial function, p. 145. 


Water, § 4 — Powers of Congress — States and riparian owners. 
12. States and riparian owners alike hold waters and lands under them 
subject to the power of Congress to control the waters for the purpose 
of commerce, p. 145. 

Water, § 4 — Powers of Congress — Navigable waters. 
13. Power of Congress to regulate navigable waters for the purpose of 
commerce includes the protection of navigable waters in capacity as well 
as use, p. 145. 

Water, § 4 — Powers of Congress — Navigability of streams. 
14. The power of Congress to regulate commerce is so unfettered that 
its judgment as to whether a structure is or is not a hindrance to navigation 
is conclusive, since its determination is legislative in character, p. 145. 


Vater, § 3 — Deprivation of property — Use of stream. 
15. Exclusion of riparian owners from the benefit of a navigable stream 


without compensation is entirely within the government’s discretion, since 
the flow of a navigable stream is in no sense private property, p. 145. 


Water, § 4 — Powers of Federal government — Navigable stream — Licenses. 
16. The United States may make the erection or maintainance of a struc- 
ture in a navigable water dependent upon a license, p. 146. 

Water, § 4 — Powers of Federal government — Navigable streams — Licenses. 


17. The constitutional power of the United States over its waters is not 
limited to control for navigation, p. 146. 


36 PUR(NS) 130 
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Interstate commerce, § 1 — Congressional authority. 


18. The congressional authority under the commerce clause is complete 
unless limited by the Fifth Amendment of the Constitution, p. 146. 


Water, § 4 — Powers of Federal government — Navigable streams — Licenses 


— Acquisition requirements. 


19. The United States, having the right to erect a structure in navigable 
waters, even one equipped for electrical generation, may constitutionally 
acquire one already built under a license containing a provision for acqui- 


sition by the government, p. 146. 


Water, § 3 — Federal and state jurisdiction — License for power project — 
Acquisition or option provision. 
20. Acquisition by the United States of a federally licensed power project, 
or an option in such license for acquisition, is not an invasion of the 
sovereignty of the state where the project is located, p. 146. 


(Rozerts, McReynotps, JJ., dissent.) 
[December 16, 1940.]} 


Wr of certiorari to Circuit Court of Appeals for Fourth 

Circuit to review decision adverse to United States gov- 

ernment in suit to enjoin construction or maintenance of pro- 

posed dam otherwise than under license from Federal Power 

Commission, and, in the alternative, a mandatory order of re- 

moval; reversed. For decision by Circuit Court of Appeals, 
see 31 PUR(NS) 65. 


APPEARANCES: Solicitor General 
Biddle of Washington, D C., argued 
the cause for petitioner; Raymond T. 
Jackson, of Cleveland, Ohio, argued 
the cause for respondent; Abram P. 
Staples of Richmond, Va., as amicus 
curiae by special leave of court. 


Mr. Justice REED delivered the opin- 
ion of the court: This case involves 
the scope of the Federal commerce 
power in relation to conditions in li- 
censes, required by the Federal Power 
Commission, for the construction of 
hydroelectric dams in navigable rivers 
of the United States. To reach this 
issue requires, preliminarily, a deci- 
sion as to the navigability of the New 
river, a watercourse flowing through 
Virginia and West Virginia. The dis- 
trict court and the circuit court of ap- 


peals have both held that the New 
river is not navigable, and that the 
United States cannot enjoin the re- 
spondent from constructing and put- 
ting into operation a hydroelectric 
dam situated in the river just above 
Radford, Virginia. 

Sections 9 and 10 of the Rivers and 
Harbors Act of 1899 make it unlaw- 
ful to construct a dam in any navigable 
water of the United States without the 
consent of Congress.’ By the Federal 
Water Power Act of 1920,? how- 
ever, Congress created a Federal Pow- 
er Commission with authority to 
license the construction of such dams 
upon specified conditions. Section 23 

130 Stat. 1151, 33 USCA §§ 401, 403. 

241 Stat. 1063. The act was amended by 
49 Stat. 838 (1935) USCA Supp. V, Title 16, 


§ 791 et seq., by which it became known as 
the Federal Power Act. 
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of that act provided that persons in- 
tending to construct a dam in a non- 
navigable stream may file a declara- 
tion of intention with the Commission. 
If after investigation the Commission 
finds that the interests of interstate or 
foreign commerce will not be affected, 
permission shall be granted for the con- 
struction. Otherwise construction 
cannot go forward without a license. 

The Radford dam project was initi- 
ated by respondent’s predecessor, the 
New River Development Company, 
which filed its declaration of intention 
with the Federal Power Commission 
on June 25, 1925. The Commission 
requested a report from General Har- 
ry Taylor, then Chief of Engineers of 
the War Department. He first report- 
ed that the river was navigable, and 
also that while the water flow from 
the dam, if not properly regulated, 
could have an adverse effect on navi- 
gation during low water stages in the 
Kanawha river (of which the New 
was one of the principal tributaries), 
such possible adverse effect would not 
warrant refusing a license to construct 
the dam if control was maintained by 
the United States. On review at the 
Commission’s request, however, Gen- 
eral Taylor rendered a second report, 
concluding that the New river in its 
present condition was not navigable 
and that navigation on the Kanawha 
would not be adversely affected by the 
proposed power development. On 
March 2, 1926, the Commission held 
a hearing on the declaration ; the only 
evidence then submitted was General 
Taylor’s second report. 

Respondent, the Appalachian Elec- 
tric Power Company, took an assign- 
ment of the declaration of intention on 
36 PUR(NS) 
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August 30, 1926, and several days lat. 
er filed an application for a license on 
the Commission’s suggestion that this 
would expedite matters and could be 
withdrawn if it later developed that no 
Federal license was required. In Oc. 
tober, the district engineer of the War 
Department held a public hearing at 
Radford. On June 1, 1927, the Com. 
mission made a finding that the New 
river was not “navigable waters” with- 
in the definition in § 3(8) of the Fed- 
eral Water Power Act of 1920, 16 
USCA § 796 (8), but that (under 
§ 23 of the Act) 16 USCA § 816, the 
project would affect the interests of 
interstate and foreign commerce. On 
July 1, 1927, the Commission tendered 
to respondent a standard form license 
which the respondent refused in 
April, 1928, principally on the ground 
that the conditions—especiafly those 
concerning rates, accounts and eventu- 


al acquisition—were unrelated to navi- 


gation. In February, 1930, respond- 
ent reiterated that its project was not J 
within the Commission’s jurisdiction, 
but nevertheless offered to accept a 
“minor-part” license * containing only 
such conditions as would protect the 
interests of the United States in navi- 
gation. In September, 1930, Attorney 
General Mitchell advised the Commis- 
sion that it could properly issue such 
a minor-part license;* the question 
submitted by the Commission had stat- 
ed that the New river was neither navi- 
gated nor navigable in fact. On No- 
vember 25th, the Commission “de- 
clined to take action on the application 
favorable or adverse,” on the ground 
that a court adjudication was desirable. 
After the establishment of the Com- 


8 Section 10(i). 
436 Op. A. G. 355. 
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UNITED STATES v. APPALACHIAN ELECTRIC POWER CO. 


mission as an independent agency,’ it 
held another hearing in February, 
1931; in April it denied the application 
for a minor-part license, directed that 
the respondent be tendered a standard 
form license under the act, and or- 
dered it not to proceed without such 
alicense. A minority of the Commis- 
sion then favored a finding that the 
New river was navigable; the major- 
ity, however, thought that question 
was for the courts and that the Com- 
mission’s jurisdiction was properly 
based upon § 23 of the Federal Water 
Power Act, supra. 

On June 8, 1931, the respondent 
brought an action against the Com- 
mission to remove a cloud on its title 
and to restrain interference with the 
use of its property. This case was 
dismissed for jurisdictional reasons.® 
While it was pending, on October 12, 
1932, the Commission without notice 
adopted a resolution that the New riv- 
er, from the mouth of Wilson creek, 
Virginia, north, was navigable. 

The respondent began construction 
work on the dam about June 1, 1934. 
On May 6, 1935, the United States 
filed this bill for an injunction against 
the construction or maintenance of the 
proposed dam otherwise than under a 
license from the Federal Power Com- 
mission, and in the alternative a man- 
datory order of removal. It alleged 
that the New river is navigable; that 
the dam would constitute an obstruc- 
tion to navigation and would impair 
the navigable capacity of the naviga- 
ble waters of the United States on the 
New, Kanawha, and Ohio rivers; that 


the Commission had found the dam 
would affect the interests of interstate 
or foreign commerce ; and that its con- 
struction therefore violated both the 
Rivers and Harbors Act and the Fed- 
eral Water Power Act. Respondent 
denied these allegations, and also set 
forth a number of separate defenses 
based on the assumption that the New 
river was nonnavigable. The fortieth 
and forty-first paragraphs of the an- 
swer, however, set forth defenses re- 
lied on by the respondent even if the 
river were held navigable. The sub- 
stance of these was (1) that the con- 
ditions of any Federal license must be 
strictly limited to the protection of the 
navigable capacity of the waters of 
the United States; and (2) that the 
Commission’s refusal to grant the 
minor-part license containing only such 
conditions was unlawful, and that any 
relief should be conditioned upon the 
Commission’s granting respondent 
such a license. By these defenses re- 
spondent put in question—in the event 
of an adverse holding on navigability 
—the validity of the conditions of the 
act carried over into the standard form 
license which relate to accounts, con- 
trol of operation, and eventual acqui- 
sition of the project at the expiration 
of the license. 

After trial, in an opinion reinforced 
by formal findings of fact and law, the 
district court decided that the New 
river is not a navigable water of the 
United States; that respondent’s dam 
would not obstruct the navigable ca- 
pacity of the Kanawha or any other 
navigable river, and would not affect 





5 Originally it consisted of three cabinet offi- 
cers, ex officio: the Secretaries of War, In- 
terior, and Agriculture. By 46 Stat. 797 it 
Was reorganized into an independent Commis- 
sion with five.members. The new Commis- 


sion began to function on December 22, 1930. 
6 Appalachian Electric Power Co. v. Smith 


(1933) 67 F(2d) 451, certificate denied 
(1934) 291 US 674, 78 L ed 1063, 54.S Ct 
458. 
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the interests of interstate commerce; 
that the Power Commission’s findings 
on these matters were not final but 
subject to the determination of the 
courts ;7 that the Federal Water Pow- 
er Act did not vest in the Commission 
authority to require a license in a non- 
navigable river ; that even if the Com- 
mission had authority to require some 
license for a dam in nonnavigable wa- 
ters, it could not impose conditions 
having no relation to the protection of 
the navigable capacity of waters of the 
United States; and that its effort to 
impose upon respondent a license con- 
taining unlawful conditions barred the 
United States from relief. The dis- 
trict judge therefore dismissed the 
bill, but left it open to the government 
to assert its rights if future operation 
of the project interfered with the navi- 
gable capacity of the waters of the 
United States. The circuit court of 
appeals, with one judge dissenting, af- 
firmed. We granted certiorari.® 


Concurrent Findings 


[1, 2] The district court’s finding 
that the New river was not navigable 
was concurred in by the circuit court 
of appeals after a careful appraisal of 
the evidence in the record.® Both 
courts stated in detail the circumstan- 
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tial facts relating to the use of the riy- 
er and its physical characteristics, such 
as volume of water, swiftness, and ob- 
structions. There is no real disagree- 
ment between the parties here concern. 
ing these physical and historical evi- 
dentiary facts. But there are sharp 
divergencies of view as to their relia- 
bility as indicia of navigability and the 
weight which should be attributed to 
them. The disagreement is over the 
ultimate conclusion upon navigability 
to be drawn from this uncontroverted 
evidence. 

The respondent relies upon this 
court’s statement that “each determi- 
nation as to navigability must stand on 
its own facts,” ™ and upon the con- 
ventional rule that factual findings 
concurred in by two courts will be ac- 
cepted by this court unless clear error 
is shown.” 

In cases involving the navigability 
of watercourses, this court, without 
expressly passing on the finality of the 
findings, on some occasions has entered 
into consideration of the facts found 
by two courts to determine for itself 
whether the courts have correctly ap- 
plied to the facts found the proper le- 
gal tests." When we deal with issues 
such as these before us, facts and their 
constitutional significance are too close- 





7In both courts below the government un- 
successfully urged that the findings of the 
Commission, if supported by substantial evi- 
dence, were conclusive. Although it still re- 
gards this contention as correct, the govern- 
ment does not seek to have this court pass 
on it in this case. 


aa (1940) 309 US 646, 84 L ed 999, 60 S Ct 


91939) 107 F(2d) 769, 780, 787, 31 PUR 
(NS) 65. 

10 United States v. Utah (1931) 283 US 64, 
87, 75 L ed 844, 51 S Ct 438. 

11 Brewer-Elliott Oil & Gas Co. v. United 
States (1922) 260 US 77, 86, 67 L ed 140, 


43 S Ct 60; e.g. Alabama Power Co. v. 
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Ickes (1938) 302 US 464, 477, 82 L ed 374, 
21 PUR(NS) 289, 58 S Ct 300; Pick Mfg. 
Co. v. General Motors Corp. (1936) 299 US 
3, 81 L ed 4, 57 S Ct 1; Texas & N. O.R. 
Co. v. Brotherhood of R. & S. S. Clerks 
(1930) 281 US 548, 558, 74 L ed 1034, 50 
S Ct 427; United States v. O’Donnell (1938) 
303 US 501, 508, 82 L ed 980, 58 S Ct 708. 

12 United States v. Rio Grande Dam & 
Irrig. Co. (1899) 174 US 690, 699, 43 L ed 
1136, 19 S Ct 770; Leovy v. United States 
(1900) 177 US 621, 44 L ed 914, 20S Ct 
797; Economy Light & P. Co. v. United 
States (1921) 256 US 113, 117, 65 L ed 847, 
41 S Ct 409; United States v. Holt State 
rw oo 270 US 49, 55, 70 L ed 465, 4 
= t z 
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ly connected to make the 2-court rule 
a serviceable guide. The legal concept 
of navigability embraces both public 
and private interests. It is not to be 
determined by a formula which fits ev- 
ery type of stream under all circum- 
stances and at ail times. Our past de- 
cisions have taken due account of the 
changes and complexities in the cir- 
cumstances of a river. We do not pur- 
port now to lay down any single defin- 
itive test. We draw from the prior 
decisions in this field and apply them, 
with due regard to the dynamic nature 
of the problem, to the particular cir- 
cumstances presented by the New riv- 
er. To these circumstances certain ju- 
dicial standards are to be applied for 
determining whether the complex of 
the conditions in respect to its capacity 
for use in interstate commerce render 
ita navigable stream within the con- 
stitutional requirements. Both the 
standards and the ultimate conclusion 
involve questions of law inseparable 
from the particular facts to which 
they are applied. 


Navigability 
{38, 4] The power of the United 
States over its waters which are capa- 
ble of use as interstate highways arises 
from the commerce clause of the Con- 


stitution. 
power 


“The Congress shall have 

to regulate commerce 
among the several states.” It 
was held early in our history that the 
power to regulate commerce neces- 


sarily included power over naviga- 
tion.” To make its control effective 
the Congress may keep the “navigable 
waters of the United States” open and 
free and provide by sanctions against 
any interference with the country’s 
water assets. It may legislate to for- 
bid or license dams in the waters ; * its 
power over improvements for naviga- 
tion in rivers is “absolute.” ™ 

The states possess control of the wa- 
ters within their borders, “subject to 
the acknowledged jurisdictions of the 
United States under the Constitutior 
in regard to commerce and the navi- 
gation of the waters of rivers.” It 
is this subordinate local control that, 
even as to navigable rivers, creates be- 
tween the respective governments a 
contrariety of interests relating to the 
regulation and protection of waters 
through licenses, the operation of 
structures and the acquisition of proj- 
ects at the end of the license term. 
But there is no doubt that the United 
States possesses the power to control 
the erection of structures in navigable 
waters. 

The navigability of the New river 
is, of course, a factual question ® but 
to call it a fact cannot obscure the di- 
verse elements that enter into the ap- 
plication of the legal tests as to navi- 
gability. We are dealing here with 
the sovereign powers of the Union, the 
nation’s right that its waterways be 
utilized for the interests of the com- 
merce of the whole country. It is ob- 





BGibbons v. Ogden (1824) 9 Wheat. 1, 
189, 6 L ed 23, 68; Leovy v. United States, 
supra, 177 US at p. 632. 

14Gilman v. Philadelphia (1866) 3 Wall. 
713, 724, 18 L ed 96, 99; United States v. 
Coombs (1838) 12 Pet. 72, 78, 9 L ed 1004. 

48 Wilson vy. Black Bird Creek Marsh Co. 
(1829) 2 Pet. 245, 250, 7 L ed 412; United 
States v. Rio Grande Dam & Irrig. Co. supra, 
174 US at p. 703. 


16 United States v. River Rouge Improv. 
Co. (1926) 269 US 411, 419, 70 L ed 339, 
46 S Ct 144. 

17St. Anthony Falls Water Power Co. v. 
Water Comrs. (1897) 168 US 349, 366, 42 
L ed 497, 18 S Ct 157; United States v. Rio 
sy Dam & Irrig. Co. supra, 174 US at 

2. 


Dp. , 
18 Arizona vy. California (1931) 283 US 423, 
452, 75 L ed 1154, 51 S Ct 522. 
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vious that the uses to which the streams 
may be put vary from the carriage of 
ocean liners to the floating out of 
logs ;” that the density of traffic varies 
equally widely from the busy harbors 
of the seacoast to the sparsely settled 
regions of the western mountains.” 
The tests as to navigability must take 
these variations into consideration. 

[5,6] Both lower courts based their 
investigation primarily upon the gen- 
erally accepted definition of the Dan- 
iel Ball v. United States.** In so do- 
ing they were in accord with the rul- 
ings of this court on the basic concept 
of navigability.* Each application of 
this test, however, is apt to uncover 
variations and refinements which re- 
quire further elaboration. 

In the lower courts and here, the 
government urges that the phrase 
“susceptible of being used, in their or- 
dinary condition,” in the Daniel Ball 
definition, should not be construed as 
eliminating the possibility of deter- 
mining navigability in the light of the 
effect of reasonable improvements. 
The district court thought the argu- 
ment inapplicable.* 

The circuit court of appeals said : 
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navigable in fact in its unimproved 
condition, it is not to be considered 
navigable merely because it might 
have been made navigable by improve- 
ments which were not in fact made. 
Of course, if the improvements had 
been made, the question of fact might 
have been different.” 

To appraise the evidence of naviga- 
bility on the natural condition only of 
the waterway is erroneous. Its avail- 
ability for navigation must also be con- 
sidered. “Natural and ordinary con- 
dition” * refers to volume of water, 
the gradients and the regularity of the 
flow. A waterway, otherwise suitable 
for navigation, is not barred from that 
classification merely because artificial 
aids must make the highway suitable 
for use before commercial navigation 
may be undertaken. Congress has rec- 
ognized this in § 3(8) of the Water 
Power Act, 16 USCA § 796(8), by 
defining “navigable waters” as those 
“which either in their natural or im- 
proved condition” are used or suitable 
for use. The district court is quite 
right in saying there are obvious lim- 
its to such improvements as affecting 
navigability. These limits are neces- 





“Tf this stretch of the river was not 
19 United States Rs Montello (1874) 20 
Wall. 430, 441, 22 L ed 391. 
20 United States v. Utah 52%) 283 US 64, 
83, 75 L ed 844, 51 S Ct 


a1 (1871) 10 Wall. 557, 563 19 L ed 999: 
“Those rivers must be regarded as public 


navigable rivers in law which are navigable _ 


in fact. And they are navigable in fact when 
they are used, or are susceptible of being 
used, in their ordinary condition, as highways 
for commerce, over which trade and travel 
are or may be conducted in the customary 
modes of trade and travel on water. And 
they constitute navigable waters of the United 
States within the meaning of the acts of Con- 
gress, in contradistinction from the navigable 
waters of the states, when they form in their 
ordinary condition by themselves, or by unit- 
ing with other waters, a continued highway 
over which commerce is or may be carried 
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on with other states or foreign countries in 
the customary modes in which such commerce 
is conducted by water.” United States v. Ap- 
palachian Electric Power Co. (1938) 23 F 
Supp 83, 98; same (1939) 107 F(2d) 769, 780, 
31 PUR( NS) 65. 

22 United States v. Rio Grande Dam & 
Irrig. Co. supra, 174 US at p. 698; Brewer- 
Elliott Oil & Gas Co. v. United States (1922) 
260 US 77, 86, 67 L ed 140, 43 S Ct 6; 
United States v. Holt State Bank (1926) 
270 US 49, 56, 70 L ed 465, 46 S Ct 197; 
United States v. Utah, supra, 283 US at p. 
76; United States v. Oregon (1935) 295 US 
E 15, 79 L ed 1267, ~ : at 610. 

2823 F Supp at pp. 

al F(2d) at p. 6, "i PUR(NS) at 


p. 
25 United States v. Oregon, supra, 295 US 
at p. 15. 
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sarily a matter of degree. There 
must be a balance betwen cost and 
need at a time when the improvement 
would be useful. When once found 
to be navigable, a waterway remains 
9027 This is no more indefinite than 
arule of navigability in fact as adopted 
below based upon “useful interstate 
commerce” or “general and common 
usefulness for purposes of trade and 
commerce” if these are interpreted as 
barring improvements.*® Nor is it 
necessary that the improvements 
should be actually completed or even 
authorized. The power of Congress 
over commerce is not to be hampered 
because of the necessity for reasonable 
improvements to make an interstate 
waterway available for traffic. 


Of course there are difficulties in 
applying these views. Improvements 


that may be entirely reasonable in a 
thickly populated, highly developed, in- 


dustrial region may have been entirely 
too costly for the same region in the 
days of the pioneers. The changes in 
engineering practices or the coming of 
new industries with varying classes of 


freight may affect the type of the im- 
provement. Although navigability to 
fix ownership of the river bed ® or ri- 
parian rights® is determined as the cas- 
es just cited in the notes show, as of the 
formation of the Union in the original 
states or the admission to statehood 
of those formed later, navigability, for 
the purpose of the regulation of com- 
merce, may later arise.** An analogy 
is found in admiralty jurisdiction,™ 
which may be extended over places 
formerly nonnavigable.** There has 
never been doubt that the navigability 
referred to in the cases was navigabil- 
ity despite the obstruction of falls, 
rapids, sand bars, carries, or shifting 
currents.** The plenary Federal pow- 
er over commerce must be able to 
develop with the needs of that com- 
merce which is the reason for its ex- 
istence. It cannot properly be said that 
the Federal power over navigation is 
enlarged by the improvements to the 
waterways. It is merely that improve- 
ments make applicable to certain 
waterways the existing power over 
commerce. In determining the navi- 





26 Thus in the Rio Grande Case, the record 
contained reports of Army Engineers that im- 
provements necessary to make the river navi- 
gable would be financially, if not physically, 
impracticable because of the many millions of 
dollars that would be required. The supreme 
court of the Territory of New Mexico ob- 
served that “the navigability of a river does 
not depend upon its susceptibility of being so 
improved by high engineering skill and the 
expenditure of vast sums of money, but upon 
its natural present conditions” (9 NM 292, 
299, 51 Pac 674). This court agreed that too 
much improvement was necessary for the New 
Mexico stretch of the river to be considered 
navigable. United States v. Rio Grande Dam 
& Irrig. Co. supra, 174 US at p. 699. 


%7 Economy Light & P. Co. v. United States 
ee 256 US 113, 65 L ed 847, 41 S Ct 


% See 107 F(2d) at p. 780, 31 PUR(NS) 
at p. 78. 


* Shively y. Bowlby (1894) 152 US 1, 18, 


26, 38 L ed 331, 14 S Ct 548; United States 
v. Utah, supra, 283 US at p. 75. 

80 Oklahoma v. Texas (1922) 258 US 574, 
591, 594, 66 L ed 771, 42 S Ct 406; United 
States v. Oregon, supra, 295 US at p. 14. 

81 Cf. United States v. Rio Grande Dam & 
Irrig. Co. supra, 174 US at p. 699. 

82 Art. III, § 2, cl. 1. Cf. Genesee Chief v. 
Fitzhugh (1851) 12 How. 443, 13 L ed 1058. 

838 The Robert W. Parsons (Perry v. 
Haines) (1903) 191 US 17, 28, 48 L ed 73, 
24 S Ct 8; Ex parte Boyer (1884) 109 US 
629, 27 L ed 1056, 3 S Ct 434; Marine Transit 
Corp. v. Dreyfus (1932) 284 US 263, 271, 76 
L ed 282, 52 S Ct 166. 

84 United States v. Montello (1874) 20 
Wall. 430, 442, 22 L ed 391; Economy Light 
& P. Co. v. United States, supra, 256 US at 
p. 122; United States v. Utah, supra, 283 US 
at p. 86. See also Mr. Justice McLean in 
Spooner v. McConnell (1838) 22 Fed Cas No. 
13,245, at p. 944. 

35 Jllustrative of this natural growth is 
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gable character of the New river it is 
proper to consider the feasibility of 
interstate use after reasonable im- 
provements which might be made. 
[7] Nor is it necessary for naviga- 
bility that the use should be contin- 
uous. The character of the region, 
its products and the difficulties or dan- 
gers of the navigation influence the 
regularity and extent of the use.® 
Small traffic compared to the available 
commerce of the region is sufficient.™* 
Even absence of use over long periods 
of years, because of changed condi- 
tions, the coming of the railroad or im- 
proved highways does not affect the 
navigability of rivers in the constitu- 
tional sense. It is well recognized 
too that the navigability may be of a 
substantial part only of the waterway 
in question.” Of course, these evi- 
dences of nonnavigability in whole or 
in part are to be appraised in totality to 
determine the effect of all. With these 
legal tests in mind we proceed to ex- 
amine the facts to see whether the 111- 
mile reach of this river from Allisonia 
to Hinton, across the Virginia-West 
Virginia state line, has “capability of 
use by the public for the purposes of 
transportation and commerce.” 


Physical Characteristics 


New river may be said to assume 
its character as such at the mouth of 


Wilson creek near the North Carolina. 
Virginia line. From that point it flows 
first in a northeast and then in a north- 
west direction something over 250 
miles to Kanawha Falls, West Vir- 


‘ginia. It passes through Allisonia and 


Radford, Virginia, and then Hinton, 
West Virginia. It is joined by many 
tributaries, the largest of which is the 
Gauley. At Kanawha Falls it changes 
its name to the Kanawha, a navigable 
river of commercial importance which 
joins the Ohio 97 miles below. The 
whole territory traversed by the New 
is broken and mountainous. Between 
Hinton and Kanawha Falls, the river 
is swift and the gorge precipitous. 
Above Hinton the river flows more 
slowly, through a broader valley and 
between less rugged mountains. The 
same may be said of the area above 
Radford. Throughout the river there 
is an abundance of water, and the re- 
spondent hardly denies that the flow- 
age suffices if other conditions make 
the New available for navigation. 

It will conserve discussion to ap- 
praise the navigability of the 111-mile 
stretch between Allisonia and Hinton 
in three sections which together form 
the whole reach between these points: 
the 28 miles from Allisonia to Rad- 
ford, which the United States im- 
proved between 1876 and 1883; the 
59-mile stretch from Radford to 





United States v. Cress (1917) 243 US 316, 
61 L ed 746, 37 S Ct 380, involving riparian 
proprietors’ rights where improvements raise 
the river level so that uplands are newly and 
permanently subjected to the servitude of pub- 
lic use for navigation. Compensation was de- 
creed for the taking with a declaration that 
the waterways in question, as artificially im- 
proved, remained navigable waters of the 
United States (pp. 325, 326). Cf. Arizona v. 
California (1931) 283 US 423, 454, 75 L ed 
1154, 51 S Ct 522. 

86 Cf. Barnes v. United States (1910) 46 
Ces 7, 2B: 


37 United States v. Utah, supra, 283 US 64; 
Arizona v. California, supra, 283 US at p. 452. 
a United States v. Utah, supra, 283 US at 
p. 82. 
89 Ashwander v. Tennessee Valley Author- 
ity (1936) 297 US 288, 329, 80 L ed 688, 56 
S Ct 466. 


40 Economy Light & P. Co. v. United States, 
supra, 256 US at p. 124; Arizona v. California, 
supra, 283 US at p. 453. 

41 Cf. United States v. Montello, supra, 20 
Wall. at p. 441. 

42. See 23 F Supp at p. 91. 
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Wiley’s Falls, Virginia, never im- 
proved except at Wiley’s Falls itself; 
and the 24 miles from Wiley’s Falls 
across the state line to Hinton, West 
Virginia, which, like the upper sec- 
tion, the government improved dur- 
ing 1876-1883. We shall examine 
chiefly the disputed middle section, for 
as to the others the evidence of naviga- 
bility is much stronger and that of ob- 
structions much weaker. For instance, 
the report of the Chief of Engineers 
for 1873 refers to certain keelboats 
operating on the river, and his report 
for 1883 shows that 17 keelboats oper- 
ted above Hinton. Keelboats were 
flat-bottomed bateaux, 50 to 70 feet 
long, with a draft of 2 feet and a 
catrying capacity varying up to 10 or 
12 tons. They were used commercial- 
ly to transport lumber, tobacco, and 
other products of the region. The evi- 
dence is clear that these bateaux plied 
from Hinton up to near Glen Lyn 
with fair regularity through the first 
decade of this century and well into 
the second ; timber and lumber in large 
quantities apparently were boated and 
rafted down to Hinton from various 
up-river points below Glen Lyn until 
about the beginning of the World 
War. Around and above Radford 
the Chief of Engineers reported 2 keel- 
boats operating in 1881, 8 in 1882, 
and 8 together with a small steamboat 
in 1883. The corroborating testi- 
mony of many witnesses shows that 
in the 80s these boats carried iron ore 


and pig iron, as well as produce and 
merchandise, between Allisonia and 
New river bridge, which is a little 
above Radford.“ At the Hinton and 
New river bridge railroad stations, 
freight brought in by the keelboats or 
other river craft was transshipped, 
and freight arriving by rail was for- 
warded by river. 

We come then to a consideration of 
the crucial stretch from Radford to 
below Wiley’s Falls where junction is 
made with the interstate reach from 
Wiley’s Falls to Hinton. In the re- 
port of the Secretary of War for 1872 
appears Hutton’s useful mile-by-mile 
survey of the river from above Alli- 
sonia to the mouth of the Greenbrier, 
which is nearly down to Hinton. It 
was made as a basis for plans to im- 
prove the New by Federal appropria- 
tion.® This survey designates the 
Radford-Wiley’s Falls stretch as “mile 
46” to “mile 104” inclusive. Eigh- 
teen of these miles have grades falling, 
gradually or abruptly, more than 4 feet 
in the mile. Several of these where 
there are rapids or falls show drops of 
8, 9, and in one instance 114 feet. 
The higher footage represents, of 
course, miles in which small falls are 
found. Between these more precipi- 
tous sections are many miles of what 
is called “good water,” with a gradual 
fall of 4 feet or less. Even in miles 
where the declivity is rapid, the fall is 
apparently largely in sections contain- 
ing obstructions. For instance, the 





48 This is shown by the testimony of Weiss, 
Peters, Starbuck, Lane, E. M. Smith, Farley, 
Kenley, Lucas, E. W. Lilly, W. L. Burks, 
Z. V. Burks, Johnson, Wauhop, Stover, R. 
+ lama J. C. Martin, Tomkies, and B. C. 
ily. 


“FE. g., the testimony of R. L. Howard, 
Graham, J. Breeding, Owen, Z. Farmer, H. B. 
Allison, J. H. Howard, Peterson, Moore, 

ens, Roop, and Ingles. 
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In 1885 the assistant engineer reported that 
“from inquiries it is thought that the channel- 
way made in former years [on the improved 
sections] still keeps open, and bateaux are in 
constant use on them, iron having been shipped 
to New river bridge up to the time of the 
suspension of the furnaces by the prevailing 
hard times” (Report of the Chief of Engi- 
neers for 1886). 

4517 Stat. 376. 
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51st mile reads “Rapid, over bowlders 
and gravel, 1,500 feet long; fall, 84 
feet,” and the 100th mile “Neilley’s 
Falls and rapids; whole fall, 11 feet, 
6 of it nearly vertical. A sluice 500 
feet long, along left bank, will pass 
them, with 50 feet of rock excavation 
and 450 feet of bowlders and gravel.” 
Quite frequently where the fall is 
moderate, other obstructions appear, 
as the 78th mile “Rapids, 500 feet 
long, over bowlders and gravel ; fall, 2 
feet.” Large isolated rocks are scat- 
tered abundantly throughout the 
stretch. A geolgist testifying for the 
respondent tells strikingly how the 
faulting and folding of the surface at 
this stretch has resulted in the tilting 
of the rock strata to a steep degree. 
“In its flow, the water of New river 
moves along and up the slopes of suc- 
cessive rock strata or ledges 

this results in a river with numerous 


ledges of rock strata, some partly sub- 
merged, some exposed, which are sub- 
stantially vertical or standing on end, 
and which extend across the stream at 
right angles to the line of flow. 

The slope of the strata is downward 
in an upstream direction rather than 


” 


in a downstream direction,” contrary 
to the usual condition. No other 
data point to material variations from 
these descriptions. 


Use of the River from Radford to 
Wiley’s Falls 


Navigation on the Radford-Wiley’s 


Falls stretch was not large. Undoubt- 
edly the difficulties restricted it and with 
the coming of the Norfolk & Western 
and the Chesapeake & Ohio railroads 
in the 80s, such use as there had been 
practically ceased, except for small 
public ferries going from one bank to 
the other.“ Well authenticated in- 
stances of boating along this stretch, 
however, exist. In 1819 a survey was 
made by Moore and Briggs, whom the 
general assembly of Virginia had sent 
to report on the availability of the 
New for improvement. Beginning at 
the mouth of the Greenbrier they 
boated up to the mouth of Sinking 
creek, some 55 miles, noting the char- 
acteristics of the river as they went. 
They reported that they ascended all 
falls with their boat, “though, in two 
or three instances, with considerable 
difficulty, after taking out our bag- 
gage, stores, etc.”*" Sinking creek is 
about half way up this stretch of river 
we are considering. 

In 1861 the Virginia general assem- 
bly appropriated $30,000 to improve 
the New river to accomodate transpor- 
tation of military stores by bateaux 
from Central depot [Radford] to the 
mouth of the Greenbrier.“ While 
there is no direct proof that this partic- 
ular appropriation was spent, reports 
of the War Department engineers 
make it clear that the Confederate 
government effected some improve- 
ments on the river. These facts 
buttress the testimony of several wit- 





46 At different times before 1935 ferries 
crossed the river at no less than ten points 
along the Radford-Wiley’s Falls stretch. In 
1935 there were five such public ferries. 

47 Report of Moore and Briggs. Fourth 
and Fifth Annual Reports of the Board of 
Public Works to the General Assembly of 
Virginia (1819). Report of the Principal En- 
gineer of the Board of Public Works. 

While Marshall was Chief Justice he was 
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head of a Virginia Commission which had 
surveyed part of the New river by boat in 
1812, but only going downstream from the 
mouth of the Greenbrier. Report of the 
Commissioners, printed 1816. 

48 Virginia Acts of 1861-62, Chap. 50. 

49 “But little has been done in the way of 
improving the river since the time of Moore 
and Briggs, though an effort is said to have 
been made in that direction by the Confederate 
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nesses, one a Confederate veteran, that 
during the Civil War keelbottom boats 
brought supplies from Radford to a 
commissary at the Narrows (about 7 
miles above Glen Lyn), and then con- 
tinued further downstream.” This 
testimony the circuit court of appeals 
accepted as true.” 

From the end of the Civil War to 
the coming of the railroads, the evi- 
dence of elderly residents familiar with 
events along the banks of the river be- 
tween Radford and Wiley’s Falls 
leaves no doubt that at least sporadic 
transportation took place in and 
throughout this stretch. By this it is 
not meant that the keelboats above 
Radford and above Hinton, which op- 
erated frequently in the improved sec- 
tions, made regular through trips from 
Allisonia past Radford to Hinton. 
Through navigation, however, did oc- 
cur, as is shown by the testimony of 
anumber of witnesses and recognized 
by the lower courts. There are also 
numerous references to isolated bits of 
boating along parts of the Radford- 
Wiley’s Falls reach.** And when the 
government stopped improvement in 
1883, it ordered the boats it was using 
in the lead mines’ division above Alli- 
sonia, and at various places down- 
stream, to be brought down the full 
stretch of the river to Hinton for sale. 
Under the supervision of the assistant 
engineer, a derrick boat, 4 bateaux, 


and numerous flat boats, skiffs, and. 
canoes—more than 20 vessels in all— 
were taken down to Hinton, a num- 
ber of them from points above Rad- 
ford. This was accomplished, as the 
Chief of Engineers’ report shows, de- 
spite difficulties occasioned by “‘weath- 
er, low water, and scarcity of la- 
bor.”™ 


In addition to the testimony of use 
in the days before railways and good 
roads, there was a demonstration: of 
the possibility of navigation by a gov- 
ernment survey boat with an outboard 
motor, 16 feet long, 5 feet wide, draw- 
ing 24 to 3 feet, loaded with a crew 
of five and its survey equipment: This 
boat made a round trip from the Nar- 
rows, just above Wiley’s Falls, to Alli- 
sonia, a distance of 72 miles one way, 
in July, 1936, when the river stagé-was 
normal summer low water. : While the 
crew was out of the boat and used 
poles a number of times, there were no 
carries or portages. Going upstream 
it was not necessary to pull or push the 
boat more than a mile and a quarter 
and not more than a few hundred feet 
on the return trip. 

[8] Use of a stream long aban- 
doned by water commerce is difficult 
to prove by abundant evidence. Four- 
teen authenticated instances of use in 
a century and a half by explorers and 
trappers, coupled with general histori- 
cal references to the river as a water 





government in the late war” (Report of Chief 
of Engineers for 1873). “Experience as de- 
veloped by the universal fate of the work of 
the late Confederate States on this river 
(though this seems to have been injudiciously 
located and poorly built), is adverse to any- 
thing like rigid structures. . . .” (Report 
of Chief of Engineers for 1879). 
8° Testimony of Snyder, Snidow, Skeen. 
51107 F(2d) 769, 783, 31 PUR(NS) 65. 
"6 See 23 F Supp at p. 93; 107 F(2d) at p. 


Testimony of bateaux going from Radford, 
or above, to Hinton, is given by Flannagan, 
Linkous, Collins, Webb, Snyder. 

A boat, 50 feet by 8, with a gasoline motor, 
went from Radford to Hinton in 1901, though 
after the river had been materially raised by 
a rain. 

68 E. g., testimony of Coleman, Howard, 
Webb, Snyder, Price, Martin, Anderson. 

54 Report of the Chief of Engineers for 
1883. See also testimony of Owen, Crowell, 
Dickinson. 
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route for the early fur traders and 
their supplies in pirogues and Durham 
or flat-bottomed craft similar to the 
keelboats of the New, sufficed upon 
that phase in the case of the Des 
Plaines. Nor is lack of commercial 
traffic a bar to a conclusion of naviga- 
bility where personal or private use by 
boats demonstrates the availability of 
the stream for the simpler types of 
commercial navigation.® 

The evidence of actual use of the 
Radford-Wiley’s Falls section for 
commerce and for private convenience, 
when taken in connection with its 
physical condition make it quite plain 
that by reasonable improvement the 
reach would be navigable for the type 
of boats employed on the less obstruct- 
ed sections. Indeed the evidence de- 
tailed above is strikingly similar to 
that relied upon by this court in United 
States v. Utah® to establish the navi- 
gability of the Colorado from Cata- 
ract Canyon to the Utah-Arizona 
boundary line. There had been seven- 
teen through trips over a period of 
sixty years from the original explora- 
tion; and these together with sporadic 
trips on parts of the stretch, and con- 
siderable use—in connection with gold 
placer mining—of other parts from 
1888 to 1915, sufficed to sustain navi- 
gability.™ 


Effect of Improvability 


Respondent denied the practicability 
of artificial means to bring about the 
navigability of the New river and the 
effectiveness of any improvement to 
make the river a navigable water of 
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the United States. The governmen 
supported its allegation of improvabjl- 
ity by pointing out that the use of the 
section for through navigation and 
local boating on favorable stretches of 
the Radford-Wiley’s Falls reach 
showed the feasibility of such use and 
that little was needed in the way of im- 
provements to make the section 3 
thoroughfare for the typical, light 
commercial traffic of the area. Keel- 
boats, 8 feet wide, drawing 2 feet, 
were the usual equipment. In the 
1872 report of the Chief of Engineers, 
Major Craighill in charge of New 
river reports that to get “good sluice 
navigation of 2 feet at all times” for 
54 miles up from the mouth of the 
Greenbrier river, near Hinton, would 
cost $30,000 and for 128 miles, Green- 
brier to the lead mines (above Alli- 
sonia), would cost $100,000. The 
depth over the shoals could be in- 
creased to 2 feet without “too much 
increase of velocity of the current.” 
This recommendation was based on 
Hutton’s mile-by-mile survey and in- 
cludes all of the Radford-Wiley’s Falls 
section. 

The improvements were undertaken 
beginning in 1877. As the region was 
becoming better developed, a higher 
type of improvement became desir- 
able, wider sluice ways and a deeper 
channel, usable by small steamboats. 
Work went forward above Hinton and 
above Radford to meet the pressing de- 
mands of the communities. Annual 
reports of the Chief of Engineers as- 
sumed or reaffirmed the navigability of 
the entire river above Hinton and the 





55 Economy Light & P. Co. v. United States 
(1919) 168 CCA 138, 256 F 792, 797; af- 
firmed (1921) 256 US 113, 65 L ed 847, 
41 S Ct 409. 
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56 United States v. Utah (1931) 283 US 64, 
82, 75 L ed 844, 51 S Ct 438. 

57 Supra, 283 US at p. 81. 

58 See the Report of the Master, p. 127 
et seq. 
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racticality of the improvements.” By 
1891, $109,733.21 had been spent. It 
was in that year estimated $159,000 
more would be required to complete 
ihe project the full length from Wil- 
son creek to Hinton.” Useful naviga- 
tion moved regularly between Hinton 
and near Glen Lyn and between Rad- 
ford and Allisonia. About half the 
reach between Hinton and Allisonia 
was improved. The Radford-Wiley’s 
Falls section was never improved. It 
was reported that conditions had 
changed and the project should not be 
completed." The provisions for im- 
provements were repealed in 1902. 
By 1912 the region’s need for use of the 
river had so diminished that the Army 
Engineers advised against undertak- 
ing improvements again, and even re- 
ferred to the cost as “prohibitive.” 
From the use of the Radford-Wiley’s 
Falls stretch and the evidence as to 
its ready improvability at a low cost 
for easier keelboat use, we conclude 
that this section of the New river is 
navigable. It follows from this, to- 
gether with the undisputed commercial 
use of the two stretches above Rad- 
ford and Hinton, that the New river 
from Allisonia, Virginia, to Hinton, 
West Virginia, is a navigable water 
of the United States. 


License Provisions 


{9] The determination that the 
New river is navigable eliminates from 
this case issues which may arise only 
where the river involved is nonnaviga- 
ble. But even accepting the naviga- 
bility of the New river, the respondent 
urges that certain provisions of the 
license, which seek to control affairs 
of the licensee, are unconnected with 
navigation and are beyond the power 
of the Commission, indeed beyond the 
constitutional power of Congress to 
authorize. 

The issue arises because of the 
prayer of the bill that the respondent 
be compelled to accept the license as 
required by law or remove the dam as 
an obstruction and the answer of the 
respondent that the license required by 
law and tendered to it by the Commis- 
sion contains provisions, unrelated to 
navigation or the protection of navi- 
gable capacity, which are beyond the 
constitutional authority of Congress 
to require on account of the Fifth and 
Tenth Amendments. There is no con- 
tention that the provisions of the li- 
cense are not authorized by the statute. 
In the note below® the chief statutory 
conditions for a license are epitomized. 
The license offered the respondent on 





88 Report for 1878, pp. 69, 495-99; 1879, 
pp. 79, 530-45; 1880, pp. 107-08, 676-81; 
1881, pp. 144-45, 904-11; 1882 pp. 140-42, 
913-19; 1883 pp. 144-45, 699-705; 1886, pp. 
281-82, 1599-1602. 

60 Report of the Chief of Engineers for 
1891, p. 303. 

811d. at 302-303. 

8 32 Stat. 374. 

88 House Doc. No. 1410, 62nd Cong. 3d 
Sess. p. 3. 

Cf. United States v. Appalachian Electric 
Power Co. (1939) 107 F(2d) 769, 793, 31 
PUR(NS) 65, et seq. 

85 Section 4(a) of the act, 16 USCA § 797 
(a), allows the Commission to regulate the 
licensee’s accounts. 
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Section 6, 16 USCA § 799, limits licenses 
to fifty years. 

Section 8, 16 USCA § 801, requires Com- 
mission approval for voluntary transfers of 
licenses or rights granted thereunder. 

Section 10(a), as amended in 1935, 16 
USCA § 803, requires that the project be 
best adapted to a comprehensive plan for im- 
proving or developing the waterway for the 
use or benefit of interstate or foreign com- 
merce, for the improvement and utilization of 
water-power development, and for other bene- 
ficial public uses, including recreational pur- 
poses. Under § 10(c) the licensee must main- 
tain the project adequately for navigation and 
for efficient power operation, must main- 
tain depreciation reserves adequate for 
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May 5, 1931, embodied these statutory 
requirements and we assume it to be 
in conformity with the existing ad- 
ministration of the Power Act. We 
shall pass upon the validity of only 
those provisions of the license called 
to our attention by the respondent as 
being unrelated to the purposes of 
navigation. These are the conditions 
derived from §§ 10a, 10c, 10d, 10e, 
and 14. We do not consider that the 
validity of other clauses has been 
raised by the respondent’s general 
challenge to the constitutionality. of 
any provision “other than those re- 
lating solely to the protection” of navi- 
gable waters. It should also be noted 
that no complaint is made of any con- 
ditions of the license dependent upon 
the authorization of § 10g, the omni- 
bus clause requiring compliance with 
such other conditions as the Commis- 
sion may require. 


[10] The petitioner suggests that 
consideration of the validity of § 14, 
‘the acquisition clause, and the license 
conditions based upon its language are 
properly to be deferred until the Unit- 
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ed States undertakes to claim the right 
to purchase the project on the license 
‘terms fifty years after its issuance” 
Assuming that the mere acceptance of 
a license would not later bar the ob- 
jection of unconstitutional conditions, 
even when accompanied by a specific 
agreement to abide by the statute and 
license,®* we conclude that here the re- 
quirements of § 14 so vitally affect the 
establishment and financing of tre- 
spondent’s project as to require a de- 
termination of their validity before 
finally adjudging the issue of injunc- 
tion. 

The respondent’s objections to the 
statutory and license provisions, as ap- 
plied to navigable streams, are based 
on the contentions (1) that the United 
States’ control of the waters is limited 
to control for purposes of navigation, 
(2) that certain license provisions take 
dts property without due process, and 
(3) that the claimed right to acquire 
this project and to regulate its financ- 
ing, records, and affairs, is an inva- 
sion of the rights of the states, con- 
trary to the Fenth Amendment. 





reversals and replacements, and must con- 
form to the Commission’s regulations for the 
protection of -life, health, and property; (d) 
out of surplus earned after the first twenty 
years above a specified reasonable rate of re- 
turn, the licensee must maintain amortization 
reserves to be applied in reduction of net in- 
vestment; (e) the licensee must pay the Unit- 
ed States reasonable annual charges for ad- 
ministering the act, and during the first twen- 
ty years the United States is to expropriate 
excessive profits until the state prevents such 
profits; (f) the licensee may be ordered to re- 
imburse those by whose construction work it 
is benefited. 

By § 11, 16 USCA § 804, for projects in 
navigable waters of the United States the 
Commission may require the licensee to cof- 
struct locks, etc., and to furnish the United 
States free ’of cost (a) lands and rights of 
way to improve navigation facilities, and (b) 
power for operating such facilities. 

Section 14, 16 USCA § 807, gives the Unit- 
ed States the right, upon expiration of a li- 
cense, to take over and operate the project by 
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paying the licensee’s “net investment” as de- 
fined, not to exceed fair value of the property 
taken. However, the right of the United 
States or any state or municipality to condemn 
the project at any time is expressly reserved. 
Section 19, 16 USCA § 812, allows: state 
regulation of service and rates ; if none exists, 
the Commission may exercise such jurisdic- 
tion. 
’ 66Denver Union Stock Yard Co. v. United 
States (1938) 304 US 470, 484, 82 L ed 1469, 
24 PUR(NS) 155, 58S Ct 990; Pacific States 
Box & Basket Co. v. White (1935) 296 US 
176, 184, 80 L ed 138, 56 S Ct 159, 101 ALR 


853. 

67 Cf. Electric Bond & Share Co. v. Se- 
curities and Exchange Commission (1938) 
303 US 419, 435, 82 L ed 936, 22 PUR(NS) 
465, 58 S Ct 678, 115 ALR 105; W. W. 
Cargill Co. v. Minnesota ex rel. Railroad & 
Warehouse Commission (1901) 180 US 452, 
468, 45 L ed 619, 21 S Ct 423; New Jersey v. 
Sargent (1926) 269 US US 328, 339, 70 L ed 

289, 46 S Ct 122. 

68 Section 6, supra. 
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[11-15] Forty-one states join as 
amici in support of the respondent’s 
arguments. While conceding, as of 
course, that Congress may prohibit the 
erection in navigable waters of the 
United States of any structure deemed 
to impair navigation, the attorneys 
general speaking for the states insist 
that this power of prohibition does not 
comprehend a power to exact condi- 
tions, which are unrelated to naviga- 
tion, for the permission to erect such 
structures. To permit, the argument 
continues, the imposition of licenses 
involving conditions such as this ac- 
quisition clause, enabling the Federal 
government to take over a natural re- 
source such as water power, allows 
logically similar acquisition of mines, 
oil, or farm lands as consideration for 
the privilege of doing an interstate 
business. The states thus lose control 
of their resources and property is with- 
drawn from taxation in violation of 
the Tenth Amendment. 


Further, the point is made that a 
clash of sovereignty arises between 
the license provisions of the Power 
Act and state licensing provisions. The 
commonwealth of Virginia advances 
forcibly its contention that the affirma- 
tive regulation of water-power proj- 
ects on its navigable streams within 
its boundaries rests with the state, be- 
yond that needed for navigation. 
“While the supremacy of the Federal 
government in its own proper sphere, 
as delineated in the Constitution, is 
cheerfully conceded, yet just as earn- 
estly does Virginia insist upon the 
supremacy of her own government in 


its proper field as established by that 
instrument.” Virginia has a Water 
Power Act.® It, too, offers a 50- 
year license, with the right to use the 
natural resources of the state, the 
stream flow and the beds of the water 
courses for the period of the license or 
its extensions subject to state con- 
demnation at any time on Virginia’s 
terms for ascertainment of value. 
Operation is likewise regulated by state 
law.” The commonwealth objects that 
the development of its water-power 
resources is subjected to Federal Pow- 
er Act requirements such as are de- 
tailed above in stating the respondent’s 
objection, even to the point that Vir- 
ginia itself may not build and operate 
a dam in navigable water without au- 
thorization and regulation by the Fed- 
eral government. 

The briefs and arguments at the 
bar have marshaled reasons and prece- 
dents to cover the wide range of pos- 
sible disagreement between nation and 
state in the functioning of the Federal 
Power Act. To predetermine, even in 
the limited field of water power, the 
rights of different sovereignties, preg- 
nant with future controversies, is be- 
yond the judicial function. The courts 
deal with concrete legal issues, pre- 
sented in actual cases, not abstrac- 
tions." The possibility of other uses 
of the coercive power of license, if it 
is here upheld, is not before us. We 
deem the pictured extremes irrelevant 
save as possibilities for consideration 
in determining the present question of 
the validity of the challenged license 





89 Michie’s 1936 Code, § 3581 (1)-(16). 

7 Michie’s 1936 Code, §§ 4065a, 4066. 

Cherokee Nation v. Georgia (1831) 5 
Pet 1, 75, 8 L ed 25; United States v. West 
Virginia (1935) 295 US 463, 474, 79 L ed 
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1546, 55 S Ct 789; New Jersey v. Sargent, 
supra, 269 US 328; cf. McGuinn v. High 
Point (1940) 217 NC 449, 458, 34 PUR(NS) 
459, 8 SE(2d) 462. 
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provisions. To this we limit this por- 
tion of our decision.” 

The respondent is a riparian owner 
with a valid state license to use the 
natural resources of the state for its 
enterprise. Consequently it has as 
complete a right to the use of the ri- 
parian lands, the water, and the river 
bed as can be obtained under state 
law. The state and respondent, alike, 
however, hold the waters and the lands 
under them subject to the power of 
Congress to control the waters for the 
purpose of commerce.”* The power 
flows from the grant to regulate, i. e., 
to “prescribe the rule by which com- 
merce is to be governed.” * This in- 
cludes the protection of navigable wa- 
ters in capacity as well as use.” This 
power of Congress to regulate com- 
merce is so unfettered that its judg- 
ment as to whether a structure is or is 
not a hindrance is conclusive. Its de- 


termination is legislative in charac- 


ter." The Federal government has 


domination over the water power in- 
herent in the flowing stream. It is li- 
able to no one for its use or nonuse. 
The flow of a navigable stream is in 
no sense private property; “that the 
running water in a great navigable 


stream is capable of private ownership 
is inconceivable.” Exclusion of 1- 
parian owners from its benefits without 
compensation is entirely within the 
government’s discretion.” 

[16] Possessing this plenary power 
to exclude structures from navigable 
waters and dominion over flowage and 
its product, energy, the United States 
may make the erection or maintenance 
of a structure in a navigable water de- 
pendent upon a license. This power 
is exercised through § 9 of the Rivers 
and Harbors Act of 1899, 33 USCA 
§ 401, prohibiting construction with- 
out congressional consent and through 
§ 4(e) of the present Power Act, 16 
USCA § 797(e). 

[17-20] It is quite true that the 
criticized provisions summarized above 
are not essential to or even concerned 
with navigation as such. Respondent 
asserts that the rights of the United 
States to the use of the waters is lim- 
ited to navigation. It is pointed out 
that the Federal sovereignty over wa- 
ters was so described in Seattle v. Ore- 
gon & W. R. Co. (1921)” United 
States v. Oregon (1935) Kansas v. 
Colorado (1907).8' United States v. 
River Rouge Improv. Co. supra,® and 





72 Ashwander v. Tennessee Valley Author- 
ity (1936) 297 US 288, 339, 80 L ed 688, 56 
S Ct 466. 

78 New Jersey v. Sargent, supra, 269 US 
at p. 337; United States v. River Rouge 
Improv. Co. (1926) 269 US 411, 419, 70 L ed 
339, 46 S Ct 144; United States v. Cress 
(1917) 243 US 316, 320, 61 L ed 746, 37 S Ct 
380; Willink v. United States (1916) 240 US 
572, 580, 60 L ed 808, 36 S Ct 422; United 
States v. Chandler-Dunbar Water Power Co. 
(1913) 229 US 53, 62, 57 L ed 1063, 33 S Ct 
667; Gibson v. United States (1897) 166 US 
269, 271, 41 L ed 996, 17 S Ct 578. 

74 Gibbons v. Ogden (1824) 9 Wheat 1, 
196, 6 L ed 23. 

75 Gilman v. Philadelphia (1866) 3 Wall. 
713, 725, 18 L ed 96. 

76 United States v. Chandler-Dunbar Water 
Power Co., supra, 229 US at pp. 64, 65; Union 


Bridge Co. v. United States (1907) 204 US 
364, 400, 51 L ed 523, 27 S Ct 367; Pennsyl- 
vania v. Wheeling & B. Bridge Co. (1851, 
1856) 13 How. 518, 14 L ed 249; 18 How. 
421, 15 L ed 435. 

77 United States v. Chandler-Dunbar Water 
Power Co., supra, 229 US at pp. 66, 69, 76; 
Ashwander v. Tennessee Valley Authority, 
supra, 297 US at p. 330. 

78 Greenleaf-Johnson Lumber Co. v. Garri- 
son (1915) 237 US 251, 268, 59 L ed 939, 35 
S Ct 551; United States v. Rio Grande Dam 
& Irrig. Co. (1899) 174 US 690, 707, 43 L ed 
1136, 19 S Ct 770. 

79255 US 56, 63, 65 L ed 500, 41 S Ct 237. 

80295 US 1, 14, 79 L ed 1267, 55 S Ct 610. 

2 206 US 46, 85, 86, 51 L ed 956, 27 S Ct 


82 269 US at p. 419. 
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Wisconsin v. Illinois (1929). The 
first two of these cases centered around 
the issue of title to land under naviga- 
ble water. Nothing further was in- 
volved as to the use of the water than 
its navigability. In Kansas v. Colo- 
rado, supra, the point was the gov- 
ernment’s advocacy of the doctrine of 
sovereign and inherent power to jus- 
tify the United States taking charge 
of the waters of the Arkansas to con- 
trol the reclamation of arid lands (pp. 
85-89). There was found no consti- 
tutional authority for irrigation in the 
commerce clause or the clause relating 
to property of the United States. It 
cannot be said, however, that the case 
is authority for limiting Federal pow- 
er over navigable waters to naviga- 
tion,®® especially since the stretch of 


the Arkansas river involved in the 
dispute was asserted by the govern- 
ment to be nonnavigable (p. 86). In 


the River Rouge controversy, this 
court spoke of the limitation “to the 
control thereof for the purposes of 
navigation.” But there, too, it was a 
question of the riparian owner’s use 
of his property for access to the chan- 
nel, a use fixed by state law. The con- 
clusion that the United States could 
not interfere, except for navigation, 
with his right of access to navigable 
water, required no appraisal of other 
rights. Wisconsin v. Illinois, supra, 
isa part of the Chicago Drainage Canal 
litigation. In so far as pertinent here, 
it merely decided that under a certain 
Federal statute ** there was no author- 
ity for diversion of the waters of 


Lake Michigan for sanitary purposes 
(p. 418). There is no consideration 
of the constitutional power to use wa- 
ter for other than navigable purposes, 
though it is plain that other advan- 
tages occur (pp. 415, 419). 

In our view, it cannot properly be 
said that the constitutional power of 
the United States over its waters is 
limited to control for navigation. By 
navigation respondent means no more 
than operation of boats and improve- 
ment of the waterway itself. In truth 
the authority of the United States is 
the regulation of commerce on its wa- 
ters. Navigability, in the sense just 
stated, is but a part of this whole. 
Flood protection, watershed develop- 
ment, recovery of the cost of improve- 
ments through utilization of power are 
likewise parts of commerce control.” 
As respondent soundly argues, the 
United States cannot by calling a proj- 
ect of its own “a multiple purpose 
dam” give to itself additional powers, 
but equally truly the respondent can- 
not, by seeking to use a navigable wa- 
terway for power generation alone. 
avoid the authority of the government 
over the stream. That authority is as 
broad as the needs of commerce. Wa- 
ter-power development from dams in 
navigable streams is from the public’s 
standpoint a by-product of the general 
use of the rivers for commerce. To 
this general power, the respondent 
must submit its single purpose of elec- 
trical production. The fact that the 
Commission is willing to give a license 
for a power dam only is of no signifi- 





Pie US 367, 415, 73 L ed 426, 49 S Ct 


8 Art. IV, § 3, cl. 2. 

85 Cf. United States v. Hanson (1909) 93 
CCA 371, 167 Fed 881, 884; Cincinnati Soap 
Co. v. United States, 301 US 308, 322, 81 L 
ed 1122, 57 S Ct 764. 
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86 Cf, Sanitary District v. United States 
(1925) 266 US 405, 428, 69 L ed 352, 45 S Ct 
176. 


87 Cf. Ashwander v. Tennessee Valley Au- 
thority (1936) 297 US 288, 80 L ed 688, 56 
S Ct 466. 
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cance in appraising the type of condi- 
tions allowable. It may well be that 
this portion of the river is not needed 
for navigation at this time. Or that 
the dam proposed may function satis- 
factorily with others, contemplated or 
intended. It may fit in as a part of 
the river development. The point is 
that navigable waters are subject to 
national planning and control in the 
broad regulation of commerce granted 
the Federal government. The license 
conditions to which objection is made 
have an obvious relationship to the ex- 
ercise of the commerce power. Even 
if there were no such relationship the 
plenary power of Congress over navi- 
gable waters would empower it to de- 
ny the privilege of constructing an ob- 
struction in those waters. It may 


likewise grant the privilege on terms. 
It is no objection to the terms and to 
the exertion of the power that “its ex- 


ercise is attended by the same inci- 
dents which attend the exercise of the 
police power of the states.” ** The 
congressional authority under the com- 
merce clause is-complete unless limited 
by the Fifth Amendment. 

The respondent urges that as ripari- 
an owner with state approval of its 
plans, it is entitled to freedom in the 
development of its property and par- 
ticularly cannot be compelled to sub- 
mit to the acquisition clause with a 
price fixed at less than a fair value, in 
the eminent domain sense, at the time 
of taking. Such a taking, it is con- 
tended, would violate the Fifth 
Amendment. It is now a question 


whether the government in taking 
over the property may do so at less 
than a fair value. It has been shown, 
note 77, supra, that there is no private 
property in the flow of the stream. 
This has no assessable value to the 
riparian owner. If the government 
were now to build the dam, it would 
have to pay the fair value, judicially 
determined,® for the fast land; noth- 
ing for the water power. We as- 
sume without deciding that by com- 
pulsion of the method of acquisition 
provided in § 14 of the Power Act, 16 
USCA § 807, and the tendered li- 
cense, these riparian rights may pass 
to the United States for less than 
their value. In our view this “is the 
price which [respondents] must pay 
to secure the right to maintain their 
dam.” The quoted words are the con- 
clusion of the opinion in Fox River 
Paper Co. v. Railroad Commission 
(1927).% The case is decisive on the 
issue of confiscation. It relates to an 
acquisition clause in a Wisconsin li- 
cense by which a dam in navigable wa- 
ter of the state might be taken over at 
such a price as would, this court as- 
sumed, amount to violation of the due 
process clause of the Fourteenth 
Amendment if it were not for the li- 
cense provision. Title to the bank and 
bed were in the objector, just as, by 
virtue of the state’s license and the 
riparian ownership, all rights here be- 
long to respondent. There, as here, 
the rights were subject to governmen- 
tal “control of navigable waters.” ” 
The fact that the Fox River Case in- 





88 United States v. Carolene Products Co. 
(1938) 304 US 144, 147, 82 L ed 1234, 58 S Ct 
778. Mulford v. Smith (1939) 307 US 38, 48, 
83 L ed 1092, 59 S Ct 648. 

89 Monongahela Nav. Co. v. United States 
- 148 US 312, 327, 37 L ed 463, 13 S Ct 


90 United States v. Chandler-Dunbar Water 
Power Co. (1913) 229 US 53, 66 76, 57 L ed 
1063 33 S Ct 667. 

91274 US 651, 71 L ed 1279, 47 S Ct 669. 

92 Td., 656. 
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yolved a state and that this case in- 
yolves the United States is immaterial 
from the due process standpoint. 
Since the United States might erect a 
structure in these waters itself, even 
one equipped for electrical genera- 
tion,’ it may constitutionally acquire 
one already built. 

Such an acquisition or such an op- 
tion to acquire is not an invasion of 
the sovereignty of a state. At the 
formation of the Union, the states 
delegated to the Federal government 
authority to regulate commerce among 
the states. So long as the things done 
within the states by the United States 
are valid under that power, there can 
be no interference with the sovereign- 
ty of the state. It is the nondelegated 
power which under the Tenth Amend- 
ment remains in the state or the peo- 
ple. The water-power statutes of the 
United States and of Virginia recog- 
nize the difficulties of our dual system 
of government by providing, each in 
its own enactments, for the exercise 
of rights of the other.™ 

Reversed and remanded to the dis- 
trict court with instructions to enter 
an order enjoining the construction, 
maintenance, or operation of the Rad- 
ford project otherwise than under a li- 
cense, accepted by the respondent 
within a reasonable time, substantially 
in the form tendered respondent by 
the Federal Power Commission on or 
about May 5, 1931, or in the alterna- 
tive, as prayed in the bill. 

The Chief Justice took no part in 


the consideration or decision of this 
case. 


Mr. Justice Roperts, dissenting: 
The judgment of reversal rests on the 
conclusion that New river is navigable 
—a conclusion resting on findings of 
fact, made here de novo, and in con- 
tradiction of the concurrent findings 
of the two courts below. I am of 
opinion that the judgment of the cir- 
cuit court of appeals should be af- 
firmed, first, because this court ought 
to respect and give effect to such con- 
current findings which have substan- 
tial support in the evidence; secondly, 
because the evidence will not support 
contrary findings if the navigability of 
New river be tested by criteria long 
established. 

1. A river is navigable in law if it 
is navigable in fact.’ Indeed, the is- 
sue of navigability vel non is so pe- 
culiarly one of fact that a determina- 
tion as to one stream can have little 
relevancy in determining the status of 
another. As this court has said, “each 
determination as to navigability must 
stand on its own facts.” ® 

The evidence supports—indeed, I 
think it requires—a finding that, ap- 
plying accepted criteria, New river is 
not, and never has been, in fact navi- 
gable. On this record the rule of de- 
cision, many times announced by this 
court, that the concurrent findings of 
fact of two lower courts, if supported 
by substantial evidence, will be ac- 
cepted here, requires affirmance of the 
judgment. The rule applies not only 





_8Ashwander vy. Tennessee Valley Author- 
ity, supra, 297 US 288; Arizona v. California 
(1931) 283 US 423, 75 L ed 1154, 51 S Ct 522. 
Sections 10e, 14 and 19 of the Federal 
Power Act, 16 USCA §§ 803, 807, 812; 
Michie’s 1936 Virginia Code, § 3581(10). 


149 


1 Oklahoma v. Texas (1922) 258 US 574, 
585, 66 L ed 771, 42 S Ct 406; Arizona v. 
California (1931) 283 US 423, 452, 75 L ed 
1154, 51 S Ct 522; Crowell v. Benson (1932) 
285 US 22, 55, 76 L ed 598, 52 S Ct 285. 

2 United States v. Utah (1931) 283 US 64, 
87, 75 L. ed 844, 51 S Ct 438. 
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to evidentiary facts but to conclusions 
of fact based thereon. Moreover, it 
has been the basis of this court’s deci- 
sion in a suit involving the question of 
navigability. Invoking the rule, this 
court, in Brewer-Elliott Oil & Gas Co. 
v. United States (1922) 260 US 77, 
86, 67 L ed 140, 43 S Ct 60, declined 
to review a judgment based on a con- 
current finding of two lower courts 
that a stream “was not, and had never 
been, navigable within the adjudged 
meaning of that term.” 

The cases cited for the proposition 
that where navigability was an issue 
this court has reconsidered the facts 
found by the courts below to deter- 
mine whether they have correctly ap- 
plied the proper legal tests do not, 
when the questions involved are un- 
derstood, lend support to the action of 
the court in this case.° 


The petitioner, in effect, asks this 


court to convict the courts below of 
error in determining the credibility, 
weight, and relevance of the evidence. 
But that determination is peculiarly 
within their province, as this court has 


often said. The doctrine applies in 
this case with especial force. The re- 
spondent says, without contradiction, 
that the government in its brief in the 
circuit court stated: “It cannot be 
said that the New river presents a 
‘clear case’ of navigability or non- 
navigability. .” Yet this court 
is asked to ignore concurrent findings 
on the subject. 

If the evidence may fairly support 
these findings, the courts below can be 
convicted of error only in applying an 
erroneous rule of law to the facts 
found. 

Examination of the opinions below 
shows that the courts faithfully fol- 
lowed the decisions of this court in 
applying the law to the facts. They 
adopted the definition* and applied 
the criteria this court has announced 
in appraising the effect of the facts 
found. 

As shown by the cases cited in the 
margin,® a stream to be navigable in 
fact must have “‘a capacity for general 
and common usefulness for purposes 
of trade and commerce.” Exception- 





8 The cases cited are United States v. Rio 
Grande Dam & Irrig. Co. (1899) 174 US 690, 
699, 43 L ed 1136, 19 S Ct 770, where this 
court said with respect to the findings: ‘We 
are not, therefore, disposed to question the 
conclusion reached,” by the courts below; 
Leovy v. United States (1900) 177 US 621, 
44 L ed 914, 20 S Ct 797, where a judgment 
on a jury’s verdict was reversed for error 
in the judge’s instructions as to the criteria of 
navigability; Economy Light & P. Co. v. 
United States (1921) 256 US 113, 117, 65 L 
ed 847, 41 S Ct 409, where the court did not 
reéxamine the facts but affirmed the judgment 
of the circuit court of appeals, as that court 
had correctly applied the test laid down in 
The Daniel Ball v. United States (1871) 10 
Wall. 557, 19 L ed 999, and United States v. 
Holt State Bank (1926) 270 US 49, 55, 70 L 
ed 465, 46 S Ct 197, where the courts below 
treated the question of navigability as one of 
local law to be determined by applying the 
rule adopted in Minnesota, and this court, 
though holding that they applied the wrong 
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standard, as the question was one of Federal 
law, affirmed the findings, instead of remand- 
ing the case, since the record disclosed that 
according to the right standard the water was 
navigable. 

4Cf. The Daniel Ball v. United States, su- 
pra; United States v. The Montello (1871) 11 
Wall. 411, 415, 20 L ed 191; United States v. 
Oregon (1935) 295 US 1, 23, 79 L ed 1267, 55 
Ss Ce-ol0: 

5 United States v. The Montello (1874) 20 
Wall. 430, 22 L ed 391; United States v. Rio 
Grande Dam & Irrig. Co. supra; Leovy v. 
United States, supra; Donnelly v. United 
States (1913) 228 US 243, 57 L ed 820, 33S 
Ct 449; United States v. Cress (1917) 243 
US 316, 61 L ed 746, 37 S Ct 380; Oklahoma 
v. Texas (1922) 258 US 574, 66 L ed 771, 42 
S Ct 406; United States v. Holt State Bank, 
supra; United States v. Oregon, supra; Har- 
rison v. Fite (1906) 148 Fed 781; Gulf & I. 
R. Co. v. Davis (1928) 26 F(2d) 930; (1929) 
31 F(2d) 109; United States v. Doughton 
(1933) 62 F(2d) 936. 
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al use or capability of use at high wa- 
ter or under other abnormal condi- 
tions will not suffice. Moreover, the 
stream must be used, or available to 
use, “for commerce of a substantial 
and permanent character.” Where 
the stream “has never been impressed 
with the character of navigability by 
past use in commerce, com- 
merce actually in esse or at least in 
posse is essential to navigability” and 
“a theoretical or potential navigability 
or one that is temporary, precarious, 
and unprofitable is not sufficient.” 
The most important criterion by 
which to ascertain the navigability of 
a stream is that navigability in fact 
must exist under “natural and ordi- 
nary conditions.” Application of 
these tests by the court below to the 
evidence in the case led to but one con- 
clusion—that New river has not been, 
and is not now, a navigable water of 
the United States. If the findings be- 
low had been the other way, the gov- 
ernment would be here strenuously 
contending that they could not be set 
aside, as it successfully did in Brewer- 
Elliott Oil & Gas Co. v. United States, 
supra. 

2. The petitioner contends that the 
application of the accepted tests to the 
facts disclosed amounts to a ruling of 
law, and asserts that error in their ap- 
plication is reviewable. As I read the 
court’s opinion, the argument is not 
found persuasive. While apparently 
endorsing it in the abstract the court, 
instead of relying on it, adopts two 
additional tests in the teeth of the uni- 
form current of authority. If any- 
thing has been settled by our decisions 
it is that, in order for a water to be 
found navigable, navigability in fact 
must exist under “natural and ordi- 
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nary conditions.” This means all con- 
ditions, including a multiplicity of ob- 
stacles, falls, and rapids which make 
navigation a practical impossibility. 
The court now, however, announces 
that “natural and ordinary condi- 
tions” refers only to volume of wa- 
ter, gradients, and regularity of flow. 
No authority is cited and I believe 
none can be found for thus limiting 
the connotation of the phrase. But 
further the court holds, contrary to all 
that has heretofore been said on the 
subject, that the natural and ordinary 
condition of the stream, however im- 
passable it may be without improve- 
ment, means that if, by “reasonable” 
improvement, the stream may be ren- 
dered navigable then it is navigable 
without such improvement; that 
“there must be a balance between cost 
and need at a time when the improve- 
ment would be useful.” No author- 
ity is cited and I think none can be 
cited which countenances any such 
test. It is of course true that if a 
stream in its natural and ordinary 
condition is navigable it does not cease 
to be so because improvements have 
bettered the conditions of navigation.® 
But the converse is not true—that 
where a stream in its natural and ordi- 
nary condition is nonnavigable, a 
project to build a canal along its en- 
tire course, or dams and locks every 
few miles, at enormous expense, 
would render it a navigable water of 
the United States. Who is to deter- 
mine what is a reasonable or an un- 
reasonable improvement in the cir- 
cumstances; or what is a proper bal- 
ance between cost and need? If these 
questions must be answered it is for 


6 Economy Light & P. Co. v. United States, 
supra. 
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Congress, certainly not for this court 
to answer them. If this test be adopt- 
ed, then every creek in every state of 
the Union which has enough water, 
when conserved by dams and locks or 
channelled by wing dams and sluices, 
to float a boat drawing 2 feet of wa- 
ter, may be pronounced navigable be- 
cause, by the expenditure of some 
enormous sum, such a project would 
be possible of execution. In other 
words, Congress can create navigabil- 
ity by determining to improve a non- 
navigable stream. 

If this criterion be the correct one, 
it is not seen how any stream can be 
found not to be navigable nor is it 
seen why this court and other Fed- 
eral courts have been at pains for 
many years to apply the other tests 
mentioned when the simple solution of 
the problem in each case would have 
been to speculate as to whether, at 
“reasonable” cost, the United States 
could render a most difficult and for- 
bidding mountain torrent suitable for 
the least pretentious form of water 
trafic. In the light of the court’s 
opinion, if this test be applied to the 
New river it must, of course, be ad- 
mitted that by blasting out channels 


through reefs and shoals, by digging 
canals around falls and rapids, and 
possibly by dams and locks, the New 
river could be rendered fit for some 
sort of commercial use. What the ex- 
pense would be no one knows. Ob. 
viously it would be enormous. Con- 
gress in the past has undertaken to 
render the river navigable and decades 
ago gave up the attempt. Still we are 
told that, at “reasonable” cost, the 
thing can be done, and so the stream 
is navigable. 

In the light of the grounds upon 
which the decision of the court is 
based it hardly seems necessary to 
comment on the evidence, for it is in 
the main addressed to issues no longer 
in the case. The two courts below 
have analyzed it and examined it in 
detail and reference to their carefully 
considered opinions suffices.” I think 
the conclusion reached by the courts 
below must stand unless the two novel 
doctrines now announced be thrown 
into the scale to overcome it. 


Mr. Justice McReynolds concurs in 
this opinion. 


7 (1938) 23 F Supp 
769, 31 PUR(NS) 65 
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COURT, BUTLER COUNTY, 


Cullen 


Ohio Bell Telephone Company 


Injunction, § 52 — Application to dissolve — Affidavit. 


1. Affidavits may be submitted 
restraining order, p. 154. 
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Evidence, § 3 — Judicial notice — Horse-race information. 
2. It is a matter of common knowledge that information transmitted by a 
dealer in race track news is not only useful but actually necessary to those 
who make it their business to engage in wagering upon the outcome of horse 
races, p. 155. 

Gambling — Aiding and abetting — Race track information. 
3. One who engages in the business of transmitting racing news and in- 
formation, although not responsible for the illegal use of legal information 
furnished by him, is bound to know that he is aiding and abetting the viola- 
tion of the gambling statutes of the state when, by reason of his conduct 
of this type of business, he knows that this information has value only if 
used illegally, p. 155. 

Gambling — Betting on horse races. 
4. Bets on horse races, under Ohio law, can only be made and received at 
tracks in Ohio and through pari-mutuel machines, and no law in Ohio has 
legalized bookmaking establishments, p. 155. 


Injunction, § 10 — Clean hands doctrine — Absence of criminal offense. 
5. One need not be guilty of a criminal offense before he can be said to have 
unclean hands in an equity proceeding, p. 156. 


Injunction, $ 10 — Clean hands doctrine. 
6. Not only must one who asks the court to grant him relief upon equitable 
considerations approach the court with clean hands, but one seeking such 
relief must keep his hands clean after he has come into court, and there must 
be no wilful misconduct on his part either in respect of the subject matter 
in litigation or with reference to his procedure in that behalf, p. 156. 


Injunction, § 52 — Lack of evidence — Failure of plaintiff to divulge. 
7. A telephone subscriber seeking an injunction to restrain a telephone com- 
pany from denying service, where the defense is made that the service is 
used for the purpose of transmitting racing news and information in aid of 
illegal gambling, should not be permitted to urge that there is no evidence 
as to who his subscribers are and what type of business they are engaged 
in when he, by his own conduct, refuses to divulge the same on the ground 
that it would tend to incriminate him, p. 156. 

Service, § 134 — Grounds for denial — Illegal use — Gambling information. 
8. A public utility should not be required to furnish its facilities and service 
to a party who apparently makes illegal use thereof, or such use that tends 
to produce illegal results of the use, such as the use of telephone service for 
the dissemination of race track information in aid of gambling, p. 157. 

Injunction, § 52 — Burden of proof. 
9. The plaintiff, in an action for injunction, whether temporary or perma- 
nent, has the burden of establishing by the required degree of proof all the 
material allegations of his petition upon which his right to the injunction 
depends and on which issue is taken, and a motion to dissolve an injunc- 
tion involves the sufficiency of the equities of the bill to justify the writ in 
the first instance, p. 157. 

[October 4, 1940.] 


M OTION by telephone company to dissolve temporary restrain- 
ing order against denial of service to dealer in race track 
information; order dissolved. 
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CraMER, J.: This matter is before 
the court upon the motion of the de- 
fendant to dissolve the temporary re- 
straining order heretofore issued in 
which evidence was offered by the de- 
fendant together with certain aff- 
davits and exhibits. Plaintiff offered 
no evidence to rebut that of the de- 
fendant. The original action was for 
injunctive relief seeking a permanent 
injunction against the defendant— 
plaintiff claiming that he is engaged in 
the business of conducting a news 
service for profit in the city of Mid- 
dletown, Ohio, and that the defendant 
agreed to furnish plaintiff with tele- 
phones and telephone factilities and 
equipment for plaintiff’s use in the 
receipt of news by him and for the 
transmission of news by him, and 
plaintiff further alleges that he has 
paid the rates and charges requested 
by him and has fully complied with his 
subscription for said telephones and 
his contract therefor. That the de- 
fendant has threatened to terminate all 
telephone service to the plaintiff at his 
place of business and seeks therefore 
to enjoin the defendant from so doing. 

The evidence indicates that the 
plaintiff had some fifteen telephones 
in his place of business in the Sorg 
building, Middletown, Ohio; that he 
uses said telephones for the purpose of 
transmitting racing news and infor- 
mation to subscribers from which sub- 
scribers he receives $25 per week for 
said news furnished. The evidence 
shows with considerable detail plain- 
tiff’s method of transmission of said 
news, which consisted chiefly of racing 
information, such as names of horses 
and tracks at which they were running, 
names of jockeys, their weights, and 
the betting odds, together with the re- 
36 PUR(NS) 


sult of the races. The evidence fur- 
ther showed that the same information 
was furnished to various newspapers, 

[1] The plaintiff when called by the 
defendant for cross-examination re- 
fused to testify to any substantial mat- 
ters for the reason that the same would 
tend to incriminate or degrade him and 
therefore very few responses of any 
consequence were secured from him. 
The same was likewise true as to the 
testimony of an employee of the plain- 
tiff. Both of these witnesses refused 
to divulge the names of the subscrib- 
ers. The defendant claims that it 
threatened to discontinue the furnish- 
ing of telephone service and facilities 
to the plaintiff for several reasons— 
the first of which is that the defendant 
had been requested or directed to re- 
move said service by a representative 
of the district attorney’s office of the 
United States government because 
such service was being used for illegal 
purposes. Their evidence in this re- 
spect was shown by the introduction of 
an affidavit of a Mr. Burr, general 
counsel of the defendant and in which 
affidavit Mr. Burr stated that one 
Samuel Klaus, a representative of the 
United States government, assisting in 
the prosecution of persons charged 
with the illegal dissemination of race 
track information, called at his office 
at Columbus, Ohio, and objected to 
the continuance of the telephone serv- 
ice by the defendant to the plaintiff on 
the ground that such service was being 
used unlawfully in the furtherance of 
race track gambling operations. 
Counsel for the plaintiff objected to 
the introduction of said affidavits on 
the ground that the same were not 
proper evidence. However, under 
General Code 11890, to and including 
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11894, affidavits may be submitted on 
an application for injunction or to 
vacate or modify same, and it was un- 
der these sections of the code that the 
court permitted this affidavit to be in- 
troduced. While the court realizes 
that this is not the most satisfactory 
and reliable mode of presenting evi- 
dence, nevertheless the legislature has 
seen fit to permit, in a hearing of this 
kind on a motion to dissolve, the same 
to be offered and used in evidence. 
Furthermore, in view of the fact that 
the court is not basing its decision in 
this matter upon that particular claim 
and contention of the defendant, it is 
not of material consequence, and fur- 
thermore it should be remembered that 
this case is not being disposed of upon 
the merits but only upon the motion to 
dissolve. The defendant further con- 
tends that its conduct in threatening to 
discontinue the telephone service to 
the plaintiff is sustained by the provi- 
sions of the tariff regulations which 
provide among other things that the 
telephone company may upon the re- 
quest of any governmental authority 
remove any telephone service. This 
tariff provision was offered and re- 
ceived in evidence. 

[2-4] It is further contended by the 
defendant that it is not relying solely 
on its right to discontinue the service 
under the tariff but that it was not only 
the right but the duty of the telephone 
company to discontinue service for the 
reason that it would be obligated to 
discontinue any service which con- 
tributed to and facilitated the opera- 
tion of a business enterprise in viola- 
tion of law. Counsel for plaintiff have 
submitted a very pertinent and able 
brief covering the law on the subject 
and have cited and quoted therefrom 


numerous cases which plaintiff claims 
sustain his right to the injunction 
prayed for. Plaintiff contends that 
no Federal question of any kind is 
raised or presented by the record and 
that no state or local law of Ohio for- 
bids the transmission of news in re- 
gard to horse racing. That the state 
of Ohio has specifically legalized horse 
racing and pari-mutuel betting upon 
horse racing. Plaintiff further claims 
that the evidence does not show that 
the news transmitted by him was being 
transmitted to subscribers operating 
bookmaking establishments where 
gambling was conducted and that even 
if the evidence did support that con- 
tention of the defendant, that the 
seller of such news is not an aider and 
abetter in the offense of keeping or 
maintaining a gambling house. 

It is true that the evidence of the 
defendant does not show with definite- 
ness that the racing information trans- 
mitted by plaintiff was sent to book- 
making establishments, nevertheless 
the court in a hearing of this kind is 
entitled to indulge in the presumption 
that the subscribers to this informa- 
tion are not paying $25 per week for 
the same solely for the purpose of 
learning the weights of jockeys and 
the names of horses and the betting 
odds so as to store away such informa- 
tion in a memory book. It is a matter 
of common knowledge that that in- 
formation transmitted by plaintiff is 
not only useful but actually necessary 
to those who make it their business to 
engage in wagering upon the outcome 
of horse races. While it is true that 
plaintiff cannot be responsible for the 
illegal use of legal information fur- 
nished by him, nevertheless the fact 
that he has knowledge by reason of his 
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conduct of the type of business in 
which he is engaged, that that infor- 
mation has value only if used illegally, 
he is bound to know that he is aiding 
and abetting the violation of the gam- 
bling statutes of Ohio. While it is 
further true that pari-mutuel betting 
in Ohio and horse racing have been 
legalized, there is as yet no law in Ohio 
that has legalized bookmaking estab- 
lishments. It is therefore the law in 
Ohio that bets on horse races can only 
be made and received at race tracks in 
Ohio and through pari-mutuel ma- 
chines. 

[5-7] Plaintiff contends that he is 
not guilty of violating § 12380 which 
is the aider and abetter statute and that 
therefore he comes into this court with 
clean hands. There is a very serious 
question as to whether or not in the 
transmission of this news the plaintiff 
is not guilty of being an aider and 
abetter in violating the gambling stat- 
utes of Ohio, but be that as it may it is 
a novel proposition of law to urge that 
one must be guilty of a criminal of- 
fense before he can be said to have un- 
clean hands. 

“The doctrine of ‘clean hands’ does 
not, however, close the door of equity 
to the wicked and to violators of the 
law generally, simply because of the 
state of their morals. A court of 
equity is not an avenger of wrongs 
committed at large by those who resort 
to it for relief. The conduct which 
brings the doctrine into operation 
must relate to the subject matter of the 
suit, so that the court, in granting the 
injunction sought, would be required 
to affirm, by implication at least, the 
validity of an unlawful agreement, or 
to give its approval to inequitable con- 
duct on the part of the plaintiff.” 
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See 21 Ohio Jur pp. 1028, 1020 

It is a further rule of law that not 
only must one who asks the court to 
grant him relief upon equitable con- 
siderations approach the court with 
clean hands, one seeking such relief 
must keep his hands clean after he has 
come into court. There must be no 
wilful misconduct on his part either in 
respect of the subject matter in litiga- 
tion or with reference to his procedure 
in that behalf. It is significant to note 
in this case that many questions direct- 
ed to the plaintiff in respect to the 
names and types of business of his 
subscribers went unanswered by him, 
claiming his constitutional right to re- 
fuse on the ground that it would tend 
to incriminate him. Should now the 
plaintiff be permitted to urge in a court 
of equity that there was no evidence as 
to who his subscribers are and what 
type of business they were engaged in 
when the plaintiff by his own conduct 
refused to divulge the same? We 
think that to sustain the plaintiff's 
contention in that respect would be 
making a mockery out of courts of 
justice and would bring into disre- 
pute our entire system of judicial pro- 
cedure. 

News lawful in its origin can by the 
use to which it is put become unlawful. 
While the court agrees with the cases 
cited by the plaintiff which hold that 
“it is not enough that he does not fore- 
go a normally lawful activity, of the 
fruits of which he knows that others 
will make an unlawful use; he must in 
some sense promote their venture him- 
self, make it his own, have a stake in 
its outcome,” nevertheless, the court 
feels that the evidence and inferences 
reasonably to be drawn therefrom in 
this case reveal that the plaintiff does 
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have some stake in the outcome of the 
information which he furnishes. We 
think this case is distinguishable from 
those cases which are cited by plaintiff 
which hold that the seller of goods 
does not become a conspirator or an 
abetter merely because he does not re- 
frain from selling goods which he 
knows the buyers intend to use in com- 
mitting a crime. It should be remem- 
bered that in the case of United States 
v. Falcone (1940) 109 F(2d) 579, 
cited by plaintiff, the defendant there 
was charged with the commission of 
an offense and that was a criminal 
case. While the court in that case held 
that the mere sale of goods such as 
sugar, yeast, and cans out of which 
alcohol was illicitly distilled or in 
which it was sold, were not guilty of 
conspiring with buyers to operate illicit 
stills even if they knew of illegal use to 
which the products were being put, we 
are wondering what the court’s deci- 
sion would be in a case where such job- 
bers and wholesalers were applying in 
a court of equity for a restraining or- 
der as in the case at bar. 

[8] While the cases from the state 
of Florida which plaintiff cites in his 
brief tend to sustain the plaintiff’s 
position in this case, inasmuch as they 
were civil actions, nevertheless we 
have not been apprised that the law of 
Florida is binding upon us by reason 
of the nature of the facts and law 
therein involved. We do, however, 
agree with the contention of the plain- 
tiff that the telephone company is not 
the censor of public or private morals 
and that the telephone company is not 
justified in discontinuing the service 
because it is being threatened with 
prosecution for furnishing such tele- 
Phone facilities. We believe we are 
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taking a broader view of this matter 
when we say that a public utility 
should not be required to furnish its 
facilities and service to a party who ap- 
parently makes illegal use thereof or 
such use that tends to produce illegal 
results of the use. The court further 
wishes to point out that while the case 
is not controlling upon this court, that 
the district court of the United States 
for the northern district of Ohio, east- 
ern division, in the case of Hamilton v. 
Western U. Teleg. Co. (1940) 34 F 
Supp 928, 36 PUR(NS) 38, did dis- 
solve the preliminary injunction is- 
sued in that case upon a similar set 
of facts. 

[9] The court does not wish further 
to prolong this dissertation on the law 
and facts in view of the fact that it is 
simply disposing of the motion to dis- 
solve and the case no doubt will be 
tried upon its merits when the same 
becomes at issue after the defendant 
files its answer. It should be remem- 
bered that the plaintiff in an action for 
injunction whether temporary or 
permanent has the burden of establish- 
ing by the required degree of proof all 
the material allegations of his petition 
upon which his right to the injunction 
depends, and on which issue is taken. 
A motion to dissolve an injunction in- 
volves the sufficiency of the equities of 
the bill to justify the writ in the first 
instance. It has been held that a mo- 
tion for the dissolution of an injunc- 
tion will be granted where no testi- 
mony is offered on either side, and the 
case stands on the petition and the de- 
fendant’s affidavit fully and squarely 
denying all the allegations of the peti- 
tion upon which it is claimed that the 
injunction ought to be sustained. 

See 21 Ohio Jur p. 1297. 
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In support of the defendant’s mo- 
tion in this case evidence was offered, 
together with affidavits, and plaintiff 
offered no evidence. 

In these times facilities of public 
utilities, especially those engaged in 
furnishing the means of communica- 
tion should by all means remain open 
and available for use. It is equally im- 
portant that the use of these facilities 
should not be tinged in the slightest de- 
gree with any transaction about which 
there is the slightest question of legal- 
ity. 

The case of Deweese v. Reinhard 
(1897) 165 US 386, 390, 41 Led 757, 
17 S Ct 340, aptly states what this 
court believes to be the proper attitude 
of a court of equity when that court 
said: 

“A court of equity acts only when 


and as conscience commands, and if 
the conduct of the plaintiff be offensive 
to the dictates of natural justice, then, 
whatever may be the rights he pos- 
sesses and whatever use he may make 
of them in a court of law, he will be 
held remediless in a court of equity.” 

“The unconscionable character of a 
transaction need not be _ pleaded. 
Whenever it is disclosed the court will 
of its own motion apply the maxim at 
any stage of the proceedings.” Gen- 
eral Theatres v. Metro-Goldwyn- 
Mayer Distributing Corp. 9 F Supp 
546, 549. 

For all of the foregoing reasons the 
court feels that the temporary restrain- 
ing order heretofore issued in this 
cause should be and is hereby ordered 
dissolved. 





PENNSYLVANIA SUPERIOR COURT 


Borough of Irwin 


Public U tility Commission 


(— Pa Super Ct —, 15 A(2d) 547.) 


Service, § 65 — Commission powers — Abandonment — Street railways — I mpost- 


tion of conditions. 


1. The Commission has statutory power to attach reasonable conditions to 
a certificate for abandonment of street railway service so long as they are 
proper under the company’s franchises or contracts with the municipalities, 


p. 160 


Commissions, § 28 — Jurisdiction — Legal questions. 
2. The Commission has jurisdiction to determine whether corporations have 
the right and power, duty, or obligation to do or not to do the thing for which 
the Commission’s approval is sought, p. 160. 
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Service, $ 65 — Commission powers — Abandonment — Street railways — Im- 


position of conditions. 


3. The Commission, in imposing conditions to its consent to abandon street 
railway service, may inquire whether the utility is under any duty to do, or 
relieved from doing, by lack of ownership, the thing basically essential for 
the action which the Commission is asked to take, and orderly procedure 
requires that the Commission pass upon that phase of the controversy before 


the courts adjudge it, p. 161. 


Service, § 249 — Abandonment — Street railways — Removal of tracks. 
4. The Commission did not err in failing to require a street railway com- 
pany to remove tracks as a condition to abandonment of service, where own- 
ership of the tracks was not clear on the face of the company’s contracts and 


franchises, p. 161. 


Contracts, § 6 — Binding effect — Commission jurisdiction. 
5. The question of the binding effect of contracts is one of law not cognizable 


by the Commission, p. 161. 


[October 7, 1940.] 


F gues from supplemental order failing to require a street rail- 
way company to remove tracks upon abandonment of serv- 
ice; appeal dismissed. 


Argued before Keller, P. J., and 
Cunningham, Baldrige, Stadtfeld, 
Parker, Rhodes, and Hirt, JJ. 

APPEARANCES: J. Raymond So- 
wash and Louis E. Sensenich, both of 
Greensburg, for appellant; Solomon 
Freedman, Legal Assistant, Samuel 
Graff Miller, Assistant Counsel, and 
Harry M. Showalter, Counsel, all of 
Harrisburg, for Public Utilities Com- 
mission; Edward O. Tabor and 
Charles L. McCormick, both of Pitts- 
burgh, for intervener. 


Ruopes, J.: This appeal arises 
from the same record as that of West 
Penn R. Co. v. Public Utility Com- 
mission, — Pa Super Ct —, 36 PUR 
(NS) —, 15 A(2d) 539, opinion filed 
this day; and it involves a portion of 
the same supplemental order of the 
Commission, dated December 18, 
1939. That part of the supplemental 
order which appellant, the borough of 
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Irwin, assigns as error is the follow- 
ing: “l. That West Penn Railways 


Company possesses no financial inter- 
est in the ownership of track of the 
former Irwin-Herminie Traction 
Company, located in Pennsylvania ave- 
nue, in the borough of Irwin, and, con- 
sequently, we may not require West 
Penn Railways Company to remove 
the aforesaid track.” Appellant also 
complains that the Commission erred 
in not finding as a fact that the tracks, 
trolleys, and poles formerly used by 
the Irwin-Herminie Traction Compa- 
ny, and used exclusively by the West 
Penn Railways Company on Pennsyl- 
vania avenue in the borough of Irwin, 
were facilities of the West Penn Rail- 
ways Company, and should be re- 
moved by the West Penn Railways 
Company, and the street affected 
thereby should be repaired, as a condi- 
tion of abandonment; and that the 
Commission erred in failing to impose 
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upon the West Penn Railways Com- 
pany, as a condition of its abandon- 
ment, a provision requiring the West 
Penn Railways Company to remove 
from Pennsylvania avenue, in the bor- 
ough of Irwin, the rails formerly of 
the Irwin-Herminie Traction Compa- 
ny used exclusively by the West Penn 
Railways Company on their McKees- 
port division, and to repave the street 
affected thereby. 

The track referred to consists of ap- 
proximately 490 feet of track begin- 
ning from the point of intersection of 
the tracks of the West Penn Railways 
Company and the Irwin-Herminie 
Traction Company on Pennsylvania 
avenue, 81 feet from the westerly 
borough limits, thence eastward along 
said avenue to the intersection of 
Pennsylvania avenue and Main street. 
This portion of track was originally 
constructed by the Manor Valley Rail- 
way Company, predecessor to the Ir- 
win-Herminie Traction Company, pur- 
suant to the franchise from the bor- 
ough of Irwin granted by an ordi- 
nance approved May 28, 1908. 

The borough of Irwin, by an ordi- 
nance approved March 5, 1917, grant- 
ed to the McKeesport and Irwin Rail- 
way Company, predecessor to the West 
Penn Railways Company, a right of 
way over the above-mentioned track. 
The legal authority for this grant was 
derived from the reserved right run- 
ning to the borough of Irwin under the 
ordinance of 1908. 

An operating agreement of August 
31, 1920, between West Penn Rail- 
ways Company and Irwin-Herminie 
Traction Company provided for the 
operation of cars of the former com- 
pany over the latter’s tracks on Penn- 
sylvania avenue. 
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West Penn Railways Company and 
the traction company jointly used the 
track until the traction company dis- 
continued operating in 1931. West 
Penn Railways Company used the 
track exclusively from 1931 to June 
1938, when that company discontinued 
service by virtue of a supersedeas 
granted by this court, dated June 2, 
1938. 

[1] It is within the power of the 
Commission in granting a certificate 
of public convenience for abandon- 
ment under § 202 (d) of the Public 
Utility Law of May 28, 1937, P.L. 
1053, as amended, 66 PS § 1122 (d), 
to attach reasonable conditions to its 
consent by virtue of § 203 (a), 66 PS 
§ 1123 (a), so long as they are proper 
under the company’s franchises or un- 
der contracts previously entered into by 
it with the various municipalities. 
Jennings v. Public Utility Commis- 
sion (1940) — Pa Super Ct —, 14A 
(2d) 882; West Penn R. Co. v. Pub- 
lic Utility Commission, supra, opinion 
filed this day. 

[2] We have held that the Com- 
mission has jurisdiction to determine 
whether corporations have the right 
and power to do or not to do the thing 
for which the Commission’s approval 
is sought. Pittsburgh R. Co. v. Pub- 
lic Service Commission (1934) 115 
Pa Super Ct 58, 62,6 PUR(NS) 369. 
174 Atl 670. In some instances it is 
necessary for the Commission to con- 
sider and determine whether corpora- 
tions have a duty and liability, or are 
obligated to do the thing, in connec- 
tion with which the Commission’s ac- 
tion is sought; and the Commission 
has such essential authority. See Wil- 
son v. Public Service Commission 


(1926) 89 Pa Super Ct 352, 359, 
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PUR1927C 154; Fogelsville & T. 
Flectric Co. v. Pennsylvania Power 
& Light Co. 271 Pa 237, 243, PUR 
1921E 767, 114 Atl 822. 

In the present case the Commission 
took the position that the tracks in 
question in the borough of Irwin were 
not owned by the West Penn Rail- 
ways Company ; that the ordinance and 
intercompany agreements clearly indi- 
cated that Irwin-Herminie Traction 
Company did not relinquish its owner- 
ship of the track on Pennsylvania 
avenue; that there was nothing in the 
franchise-ordinance which altered the 
burden of ownership of these tracks ; 
and that therefore it could not require 
the West Penn Railways Company, 
f asa condition to abandonment, to re- 
move tracks which it did not own, and 
which it was not obligated to maintain. 

[8-5] In imposing conditions to 
its consent to abandon services, etc., 
the Commission may inquire whether 
the utility is under any duty to do, or 
is relieved from doing, i. e., by lack of 
ownership, the thing which is basically 
essential for the action which the Com- 
mission is asked to take, and “orderly 


procedure requires that the Commis- 
sion pass upon that phase of the con- 
troversy before the courts adjudge it.” 
Pittsburgh R. Co. v. Public Service 
Commission, supra, 115 Pa Super Ct 
at p. 64,6 PUR(NS) at p. 372. “The 
Commission, in its finding, determina- 
tion, or order, is primarily guided by 
a consideration of these matters.” 
Fogelsville & T. Electric Co. v. Penn- 
sylvania Power & Light Co. supra, 271 
Pa at p. 243, PUR1921E at p. 772. 

Weare of the opinion that the Com- 
mission did not err in making that 
part of its order here involved, if for 
no other reason than that ownership 
of the tracks in question, with result- 
ing responsibility, is not clear on the 
face of the contracts and franchises. 
The question of the binding effect of 
contracts is one of law not cogniza- 
ble by the Commission. Warren v. 
Public Service Commission (1922) 80 
Pa Super Ct 10, 19. Appellant still 
has recourse to the courts, and may 
there have its rights adjudicated by the 
institution of appropriate proceedings. 

Appeal is dismissed, at the cost of 
appellant. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE 
DIVISION, PUBLIC SERVICE COMMISSION 


Re Rochester Electric Railway Company 


[Case No. 10171.] 


Re Rochester Transit Corporation 


{Case No. 10172.] 


Accounting, § 13 — Bus substitution for street cars — Capitalization of repaving 


expense, 


1. A local transportation company, upon substituting busses for street cars 


(11) 
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under the terms of local consents requiring repaving of streets, should not 
be permitted to capitalize the repaving expense as this would only add to 
the intangible property, in which the company has no title, p. 168. 


Service, § 272 — Bus substitution for street cars. 


2. Complete substitution of busses for remaining street cars in a city was 
held to be in the interest of the public as well as of the owners of property 
in view of the expense of modernizing the surviving trolley system, deple- 
tion of rail operations by previous bus substitution, and other factors 
p. 169. 
Service, § 486 — Scope of proceeding — Bus substitution proposal. 

3. A modernized street railway system in a city is an academic question, so 
far as the Commission is concerned, in a proceeding upon application by a 
local transportation company, pursuant to a request by local authorities, for 
approval of complete bus substitution in place of remaining street cars, 
where there is no proposal by the company to modernize its railway equip- 
ment or even to make a trial of one or more streamlined cars, notwithstand- 
ing requests by certain parties for such a trial, p. 169. 


Service, § 46 — Powers of Commission — Management — New street cars or bus 
substitution. 
4. The Commission should not invade the field of management to direct 
the purchase or trial of modern street cars so long as reasonably good 
transportation service is provided in a city, either by cars or busses, by a 
company applying for authority to substitute busses for street cars on re- 
maining car lines, p. 169. 


Expenses, § 35 — Amortization of loss — Bus substitution. 


5. The argument that, since the public will receive improved transportation 
service by substitution of busses for street cars, the amortization of the 
retirement loss should be borne by future riders in the fares they pay, 
ignores the right of the public to enjoy modern and satisfactory transpor- 
tation, from a public agency which it has enfranchised, without penalty, and 
also overlooks the error of the company in not accumulating from past 
earnings sufficient depreciation reserve to meet retirements even though 
not fully foreseen, p. 170. 


Accounting, § 13 — Bus substitution — Paving liability. 


6. Paving liability of a local transportation company substituting busses 
for street cars should be disposed of in the same manner as retirement loss, 
by speedy amortization against net earnings, p. 170. 


Accounting, § 14 — Retirement loss — Bus substitution. 


7. Retirement loss of a local transit company substituting busses for street 
cars should be amortized, as soon as reasonably possible without unneces- 
sary hardship to holders of securities, as a charge against net earnings, in 
so far as the loss is not taken care of by depreciation reserve, p. 170. 


(Matteie, Chairman, and VAN NameeE, Commissioner, dissent.) 


[October 9, 1940.] 


eam for authority to substitute busses for cars on tracks 

and to operate on routes supplemental thereto and deviating 
therefrom; granted on stated terms and conditions. 
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APPEARANCES: Gay H. Brown, 
Counsel (by J. Herbert Gilroy, As- 
sistant Counsel) for the Public Serv- 
ice Commission ; Van Schaick, Woods 
& Warner (by Howard M. Woods), 
Rochester, Counsel for Rochester 
Transit Corporation and the Rochester 
Electric Railway Company; Charles 
B. Forsyth, Rochester, Deputy Cor- 
poration Counsel, for the city of 
Rochester; Frederick A. Troicke, 
Rochester, Chairman, Rochester 
Transportation Improvement Associ- 
ation ; Julius Hoesterey, Jr., Rochester, 
taxpayer, and former member of City 
Council of Rochester; Joseph W. 
Kaufman, Rochester, Supervisor, 
Tenth Ward; R. Lloyd Sandholzer, 
Rochester, Attorney for Business 
Men’s Association; Daniel E. Mack- 
en, Rochester, Attorney for 18th 
Ward Business Men’s Association; 
Charles E. Strobel, Rochester, Attor- 
ney, Main-Goodman Business Men’s 
Association; Emmett J. Schnepp, 
Rochester, Attorney for West Main 
Improvement Association, Inc.; C. H. 
D’'Amanda, Rochester, North-Port- 
land Business Men; William J. 
Stevens, Rochester, Attorney, for 
William H. Schonleber, and nine 
others; Mrs. William H. Becker, 
Rochester ; Mrs. A. H. Englert, Roch- 
ester, Florence E. Walker, Rochester. 


Burritt, Commissioner: 


[Editor’s note—Application was 
made under § 50-a of the Public Serv- 
ite Law for substitution of busses for 
cars on track in the city of Rochester, 
contemplating complete substitution on 
all remaining surface street car lines 
in the city. The proposal was initiated 
by the city of Rochester when the coun- 
cil adopted a resolution requesting the 
Rochester Transit Corporation to sub- 
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stitute bus transportation and to prepare 
and forward to the council the neces- 
sary petitions and applications. Such a 
petition was filed by the traction corpo- 
ration. After public hearings, formal 
consents were granted by the council 
and accepted by the company. 

The proposals were favored by per- 
sons signing petitions, but there was 
also opposition to the proposal, particu- 
larly by persons who advocated the trial 
of so-called “streamlined” trolleys. 

The opinion of Commissioner Burritt, 
omitted in part for lack of space, con- 
tains an extensive discussion of the 
facts and figures relating to the pro- 
posed substitution. ] 


Public Interest 
The company submitted numerous 
reasons why, in its opinion, substitu- 
tion of busses for cars on tracks in 
the entire city of Rochester would be 
in the public interest. These reasons 


fall principally into three groups: 
The first group of reasons cite in- 
creased speed, frequency, regularity, 


and smoothness of operation. As al- 
ready pointed out, headways will be 
substantially improved, frequency of 
service being doubled on some lines at 
certain periods. The company claims 
that the smaller vehicles, with their 
faster acceleration and their ability to 
overcome minor interruptions, will in- 
crease the average speed over street 
cars by approximately 3 miles per 
hour. Regularity of service is said to 
be improved by the ability of the bus- 
ses to get around obstructions to traf- 
fic, whereas the street car on a fixed 
track may be blocked for much longer 
periods by a breakdown of a vehicle, or 
by fires, parades, etc. Rail cars have 
to be turned back over considerable 
distances when the interruptions are 
serious, whereas busses can detour 
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around the interrupted section of the 
street. It is claimed that there is less 
delay to busses in snow and sleet 
storms, as shown by instances last 
winter when the busses were able to 
give service in cases where rail cars 
could not operate. 

The second group of reasons given 
by the company for substitution con- 
cern safety and convenience in loading 
and unloading busses. It is said that 
the curb loading of busses will elim- 
inate the weaving of passengers 
through lines of approaching automo- 
biles between curb and car track, and 
thus add to the convenience and safety 
of passengers. It will also permit the 
elimination of safety zones at central 
city loading points, further adding to 
safety and convenience of passengers 
and overcoming the spattering of cloth- 
ing from passing vehicles. Bus load- 
ing and unloading at the curb, clear- 
ing the center lanes for vehicular 
traffic, will reduce to some extent the 
present congestion at midcity inter- 
sections. 

The third group of reasons affect 
special services that, it is said, can be 
more easily rendered with busses than 
with street cars. By the operation of 
busses, service may be given directly 
to industrial plants, as the busses can 
be loaded upon plent property immedi- 
ately on the closing of such plants, 
whereas rail cars, in many instances, 
have to operate to line terminals and 
return to the plants, with the risk of 
being delayed en route and arriving 
late. Bus operation, it is said, per- 
mits short turn-back service to any 
intermediate section of the line to avoid 
overloading of through busses and 
congestion in particular parts of the 
line. 


Express service by bus is also pos- 
sible during rush hours which is im- 
possible with rail cars as the cars are 
unable to pass each other on one-way 
single tracks. Also, it is claimed, feed- 
er lines extending from rail car ter- 
minals in the newly developed and 
growing communities, may give direct 
downtown service or cross-town route 
service, where they are now required 
to transfer. 

A further reason given by the com- 
pany, which is important if it proves to 
be well based, is that complete bus op- 
eration will materially reduce the pres- 
ent crowding of busses. According 
to the company, many riders prefer 
bus service and ride busses when 
present rail routes would take them 
nearer to their destinations, thus mak- 
ing for a better distribution of pas- 
sengers. The company’s witness tes- 
tified that where rail and bus lines are 
parallel, or substantially so, many pas- 
sengers prefer the bus lines, and will 
walk longer distances to ride on the 
busses and avoid the street cars, thus 
making for less efficient loading of the 
street cars and overcrowding the bus- 
ses. If all operations are by busses, 
this situation may be avoided and load- 
ing may be more evenly distributed. 


The Public’s Views 


It has already been pointed out that 
business men’s associations in neigh- 
borhoods affected were uniformly in 


favor of bus substitution. Their rea- 
sons appear to be that street cars tend 
to block traffic, especially on narrow 
streets; that the removal of tracks 
would permit repaving and other im- 
provements; and that busses would 
provide a more frequent, more flexible 
service, with loading and unloading at 
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the curbs. They claim that all of this 
will be conducive to better trading 
conditions on the streets affected. A 
representative of an association, on a 
street now served by street cars and 
more or less paralleled on either side 
by other streets on which busses are 
now operated, asserted that the busi- 
ness men he represented had noted a 
decrease in business on their street, 
which they ascribe to the other parallel 
streets being served by busses which 
are preferred by customers, and which 
make for less traffic congestion and 
hence better parking conditions on the 
other streets. 

Although petitions which were filed 
with the city and noted in this record 
indicate that a majority of those ex- 
pressing themselves by petition favor 
bus substitution, very few persons ap- 
peared at the hearing in favor of bus 
substitution. The reasons advanced 
by these added little to those listed by 
the company. Faster, more frequent 
service, smoother riding, unloading at 
curbs, and generally improved service, 
were emphasized. 


Opponents of bus substitution were 


much more vocal. A considerable 
number, mostly women, appeared at 
the hearing and urged that the Com- 
mission disapprove of the company’s 
petition. A former city councilman 
and a representative (the chairman) 
of the Rochester Transportation Im- 
provement Association, took a prom- 
inent part in the cross-examination of 
the company’s witnesses and presented 
arguments, but no pertinent evidence 
which could be received in opposition 
to the company’s petition. This group 
of laymen, although unable to give 
competent evidence, were given every 
opportunity to express themselves, al- 
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though their views were concededly 
opinions. They were, of course, based 
upon at least some study of the situa- 
tion, particularly as it affected them 
as car riders, as well as citizens and 
taxpayers. Most of the persons ap- 
pearing in opposition also appeared be- 
fore the city council, where their views 
were similarly heard. 

One taxpayer objected to the bus 
substitution on the ground that the 
company would be relieved from pay- 
ing the cost of its roadbed, and that 
the taxes of citizens would be in- 
creased accordingly. Another be- 
lieved that the tax revenue from the 
company to the city would be materi- 
ally reduced and cited particularly the 
special franchise tax of $61,892. Al- 
though it does appear that this tax will 
be lost, it also appears that the total 
taxes paid by the company, including 
special franchise, real estate, and gross 
income taxes on the rail lines, is only 
about $25,000 less than is now paid 
upon the bus lines. The increase in 
gasoline and in gross income taxes will 
tend to offset the loss of the special 
franchise tax. There is no reliable 
indication that the total amount of 
taxes paid by this company to the 
city will be materially less under bus 
operation than under rail operation. 

The overcrowding of busses was 
urged as a reason against bus substitu- 
tion. It was claimed that the company 
does not provide sufficient busses so 
that on certain lines there is always 
overcrowding. This is a matter, of 
course, than can be remedied, and in 
fact steps have already been taken by 
this Commission to remedy it. Other 
riders claimed that they were “swung 
around” a good deal and “hurt” on 
busses more than on street cars. An- 
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other claim was that since so many 
busses have been substituted for cars 
in Rochester, traffic accidents have in- 
creased. 

However, the principal argument of 
those opposed to bus substitution was 
that streamlined cars similar to those 
now used in Toronto, Pittsburg, 
Washington, and other cities, should 
be given a trial first. It was admitted 
that many riders naturally prefer new 
busses to the inadequate street car 
equipment now in service; but, they 
claimed, that if modern street car serv- 
ice were provided, the majority would 
prefer this service on certain lines, at 
least, rather than substitute bus serv- 
ice. The failure of the city council to 
insist upon such trial is the chief 
grievance of the opposing group. 
Their view was perhaps best stated by 
Mr. Hoesterey, at S. M. 145, 146: 

me our only hope in the op- 
position, in offering any opposition, 
is to try to prevail upon the Commis- 
sion to exercise the authority that we 
know that it has, the authority to deny 
the granting of this permission until 
such time has transpired in which the 
company or the authorities of the city 
of Rochester that has the authority to 
order a trial of the streamlined car 
and ascertain by actual experience 
whether that streamlined or new unit 
of electrified development is desirable, 
from a taxpayer’s and a car rider’s 
standpoint. 

“That is practically all that the op- 
position is asking. That has been de- 
nied by the city council, so that we 
of the opposition feel that our last 
source to come to is the Commission 
in itself to withhold this granting of 


this permission until this trial has 
been made on the city streets of Roch- 
ester, because we feel that by the ex- 
periences gained and enjoyed by other 
communities throughout the country, 
once this unit is put on the streets of 
Rochester it will be as acceptable and 
accepted just as readily, and probably 
more so, as a modern instrument of 
mass peak load transportation as it has 
been done in other communities, and 
that both the community and the car 
riders and the company itself, if you 
please, will take cognizance that that is 
the proper thing to do.” 

This was also the definite request of 
the representative of the Rochester 
Transit Improvement Association. 


[Editor’s note—The opinion contin- 
ues with a discussion of railway mod- 
ernization versus busses. Further facts 
and figures relate to expenditures which 
would be required for rehabilitation of 
tracks, pavement, overhead wires, poles, 
devices, etc., and the purchase of new 
streamlined cars. Traffic congestion in 
the city is discussed. Figures are pro- 
duced on original cost of operating 
property and on depreciation. Income 
figures are discussed at length. Disposi- 
tion of retirement loss emerges as the 
principal issue in the case.] 


Disposition of Retirement Loss 


If busses are substituted for street 
cars, there will be a net property re- 
tirement loss to the transit corpora- 
tion, unprovided for by accrued de- 
preciation, in the amount of $1,278,- 
744.26, in addition to the loss on 
Rochester Electric Railway investment 
of $103,622.72. This is shown on 
Exhibit 45, which may be summarized 
as follows: 
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rating Property, May 31, 
On, per books 
Property remaining after bus 

substitution : 

Bus property ... $3,524,643.59 
Rail for subway 

use 397,367.87 
Nonoperating 

po 357,784.74 


$8,741,281.24 


4,279,796.20 
$4,461 ,485.04 





Property to be retired 
Depreciation _re- 
serve, May 31, 
1940 $4,658,645.14 
Depreciation 
serve on operat- 
ing and nonoper- 
ating property to 
be retained .... 1,597,984.36 
Balance of reserve applicable to 
property to be retired 


3,060,660.78 


$1,400,824.26 
180,080.00 


$1,220,744.26 
Plus loss on materials and sup- 
plies to be scrapped, estimated 
58,000.00 


Retirement loss 
Less estimated net salvage . 


Loss on Rochester Transit Cor- 
poration property 
Loss on Rochester Electric Rail- 
way Investment: 
Stock per books .. $113,000.00 
Stock adjusted 


$1,278,744.26 


103,622.72 
$1,382,366.98 


The company’s proposal for absorb- 
ing this net decrease in assets, is as 
follows : 

From paid-in surplus 
From miscellaneous unadjusted 
credits transferred to surplus .. 


From surplus from reacquired se- 
curities 


66,290.65 


Total from surplus $659,647.53 


If this amount is subtracted from 
$1,382,366.98, the balance of the re- 
tirement loss unprovided for becomes 
$722,719.45. It is the company’s pro- 
posal that this amount be spread 
equally over the remaining life of 
the notes, eighteen years, which would 
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result in an annual amortization of 
$40,151. 

The surplus from reacquired secu- 
rities in the amount of $66,290.65 rep- 
resents the difference between the par 
value of securities reacquired and re- 
tired amounting to $169,400 and the 
cost of these same securities to the 
company of $103,109.35. (See Bal- 
ance Sheet, Appendix I.) 

The item of $45,363.97, labeled 
“Miscellaneous Unadjusted Credits 
Transferred to Surplus,” represents 
the balance of a reserve set up at the 
time the company was organized to 
provide for repaving the streets on 
railway line upon which busses had 
been substituted. An amount of 
$100,000 was set up in this reserve for 
this paving liability. The balance of 
$45,363.97 does not represent an ac- 
tual liability existing at present but is 
in the nature of a reserve to provide 
for future repaving under past bus 
substitution ordinances when, as, and 
if the expenditure is made. On Ex- 
hibit 45 this was transferred to sur- 
plus. This amount is included in the 
$426,100 representing the estimated 
paving liability on streets where busses 
have been substituted for rail cars and 
on streets where rail cars are now op- 
erated and bus substitutions are pro- 
posed. It is covered by the discussion 
of that item, which follows: 

The pro forma balance sheet as of 
May 31, 1940, reflects the financial 
condition of the company after the pro- 
posed bus substitution and contains 
the losses which will be sustained as 
shown in Exhibit 45. In the pro 
forma balance sheet the net loss of 
$722,719.45 caused by bus substitu- 
tion is set up as Suspense to be amor- 
tized. It will be noticed also that 
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$178,331.45 of earned surplus is pro- 
posed to be retained. When ques- 
tioned as to why more of this sur- 
plus was not used to reduce the re- 
tirement loss, Mr. Nicholson replied 
that he thought since the company was 
less than two years old it should keep 
this much earned surplus for future 
contingencies and emergencies. 
Paving Liability 

Under the terms of the 6-bus sub- 
stitution ordinances, consents granted 
contain the following conditions: 

“Remove at its own expense old rails 
from any street or streets when said 
street or streets is or are improved, 
and whenever directed to do so by the 
commissioner of public works, and 
shall pay one-half the cost of resur- 
facing the portion of the street in- 
cluded within their right of way on 
streets where street car service is 
abandoned, pursuant to the terms of 
this ordinance and at such times as the 
city demands; the cost to be borne by 
the Rochester Transit Corporation 
and/or their successors for doing such 
work on streets herein specified shall 
not exceed in any one calendar year 
the sum of $25,000 which said sum 
shall be in addition to any sums here- 
tofore required under any other ordi- 
nance granting permission to operate 
busses and shall be paid from the re- 
placement and renewal fund.” 

This section is contained in each 
of the ordinances except that in one 
ordinance the yearly liability is only 
$20,000. While the amount which 
the city may charge the company for 
repaving under these ordinances may 
total $145,000 in any one year, it does 
not seem likely from past experience 
that this will be so. The following 
36 PUR(NS) 


amounts have been paid in past years: 


$126,740.07 


[1] The total estimated liability 
for repaving on streets where busses 
have been substituted for rail cars and 
on streets where rail cars are now op- 
erated and bus substitutions are pro- 
posed is $426,100. The company con- 
tends that amounts paid to the city for 
this repaving should be capitalized by 
charging them to Account 302—Fran- 
chises and Consents, for the reason 
that it is part of the cost of securing 
permission to substitute busses for 
street cars. In other words, the com- 
pany claims the ordinance by its terms 
shows such consent would not have 
been given unless the company agreed 
to those terms. This may be true in 
streets where there are tracks but it 
was not true where busses were placed 
on streets where there had been no 
tracks previously. In other words, 
this repaving liability only applies to 
streets where street car tracks are 
abandoned. To permit the capitaliza- 
tion of this repaving expense would 
only add to the intangible capital in 
which the company had no title. I do 
not recommend capitalization of the 
amount. 

This repaving might be considered 
as a part of the removal cost of the 
track structure to be abandoned. Un- 
der the original franchises granted the 
predecessor companies of the Roches- 
ter Transit Corporation, reference 1s 
made to the Railroad Law. Under 
§ 178 of this law, if street railways 
abandon their tracks, they are required 
to restore the street surface. 
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If this repaving liability is consid- 
ered as a part of the cost of removing 
the rail and restoring the street sur- 
face, it should be amortized in the 
same manner as the remainder of the 
abandoned street railway property to 
be retired and unprovided for by ac- 
crued depreciation. In this case, 
$426,100 would be added to the re- 
Hrement loss of $1,382,366.98. If on 
the other hand it was considered in the 
nature of a tax imposed by the city, it 
could be handled through operating 
expenses when the paving was paid 
for. If handled as a charge to operat- 
ing expenses, it would probably reduce 
net income $40,000 to $50,000 per 


year. 


Discussion and Conclusions 


[2-4] The first question to be de- 
cided is whether or not it is in the pub- 
lic interest to make a complete sub- 
stitution of busses for street cars on 
rails throughout Rochester. It is rath- 
er a difficult question to decide on the 
evidence submitted. The company did 
not present a very comprehensive 
analysis of the possibilities of railway 
modernization. In fact the matter ap- 
pears to have been given very little 
thought. 

It has been brought out in the evi- 
dence that if busses are substituted for 
street cars, there will be a net capital 
loss on the abandonment of $1,278,- 
744.26. This is the difference between 
the cost of the property to be aban- 
doned, less net salvage, and the ac- 
crued depreciation on it up to May 
31, 1940. This loss will have to be 
taken care of somehow in the future. 
There is only one important source of 
revenue and that is the fares paid by 
the passengers who ride the busses. 
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Then, too, if busses are substituted for 
street cars, 155 new busses will have 
to be purchased at a cost of $1,200,000. 
In addition to this, about $189,000 
will have to be spent in converting the 
East Main street car house into a bus 
garage. Of this, it is estimated that 
about $100,000 will be a net addition 
to the property. 

On the other hand, if the surviving 
trolley system were to be modernized, 
the necessary costs as estimated by the 
company have been stated to be nearly 
$2,400,000. While this would repre- 
sent an amount of money that must 
be spent in order to modernize the 
trolley system, all of it would not 
represent a net addition to the operat- 
ing property for the reason that a good 
part of it would be offset by retire- 
ments of the old cars and the old track, 
poles, etc. 

As has been pointed out previously, 
rail operations in Rochester have been 
so depleted by bus substitutions that 
there are only about 60 miles of single 
track on streets that are presently used. 
It is questionable whether the mod- 
ernization of such a small trolley sys- 
tem, operated in conjunction with a 
bus system two and one-half times as 
large, would restore the losses now be- 
ing sustained by rail operations. Mr. 
Hicks believed that there would be an 
increase in trolley passengers at first 
because of the novelty of the new cars, 
but even if the increased riding on the 
street cars were made permanent, it 
would have to be in some volume in 
order to change operations from a loss 
of around $100,000 a year (the first 
six months of 1940 indicate this may 
be as much as $150,000 in 1940) toa 
sufficient profit to yield a reasonable 
return on the investment. It is pos- 
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sible with the use of new modern cars 
that the speed would be increased suf- 
ficiently to reduce somewhat the cost 
of conducting transportation per car 
hour. It is also possible that with 
these new cars the maintenance of 
equipment may be reduced from its 
present rate of 44 cents per car mile 
to between 2 cents and 3 cents per 
car mile during the first few years of 
operation. At least this seems to have 
been the experience in other cities. On 
the other hand, power costs per car 
mile would be increased. 


A modernized street railway system 
in Rochester is really an academic 
question, so far as this Commission 
is concerned. There is no proposal by 
the company to modernize its railway 
equipment, or even to make a trial of 
one or more streamlined cars. Nor is 


there any authority or even a request 
from the city council of Rochester to 


acquire such equipment, either perma- 
nently or on a trial basis. On the con- 
trary we have a definite proposal for 
bus substitution. This Commission 
must pass on what is before it. We 
may disapprove the company’s peti- 
tion to substitute busses, but if we do, 
there is no assurance that streainlined 
cars would be provided, or that the 
city council would approve of a dif- 
ferent plan than it has recommended. 
So long as reasonably good transpor- 
tation service is provided in Rochester 
either by cars or busses, the Commis- 
sion should not invade the field of 
management to direct the purchase or 
trial of modern cars. 

Weighing all of the above consid- 
erations, it is my belief that it will be 
in the interest of the public, as well as 
of the owners of the property, to sub- 
stitute busses for cars on the surviv- 


ing portions of Transit Corporation 
rails in Rochester. 

[5-7] A second question for de- 
termination is how the retirement loss 
of nearly $1,400,000 occasioned by the 
earlier-than-expected bus substitution, 
shall be amortized. Shall future bus 
riders pay for this loss, or shall the 
owners of the property be required to 
absorb it? To the extent that the com- 
pany is permitted to pay these losses 
out of operating expenses affecting 
earnings, on which rates are based, 
future bus riders would pay. If the 
loss is charged to surplus, or amor- 
tized from net income after operating 
expenses are paid, owners must pay 
and they might have to forego some 
interest on their notes for a time to 
do so. The company has recognized 
in principle that the owners should 
pay, for it has proposed to charge off 
nearly half of it to surplus. It might 
absorb even more of the loss in this 
manner. However, it asks to amortize 
the balance of $722,720 over the re- 
maining eighteen years of the life of 
the secured income notes, which would 
mean $40,151 annually. 


It might be argued that since the 
public will receive improved transpor- 
tation service, and in a form which 
both city authorities and a majority of 
the public seem to demand, the amor- 
tization of this loss should be borne by 
future riders in the fares they pay. 
This argument, though plausible, ig- 
nores the right of the public to enjoy 
modern and satisfactory transporta- 
tion from a public agency which it has 
enfranchised, without penalty. It also 
overlooks the error which the com- 
pany made in not accumulating from 
past earnings sufficient depreciation to 
meet retirements even though not 
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fully foreseen. This is not an uncom- 
mon error even at the present time. 
The company has certainly changed 
its attitude since the time testimony 
was taken in 1934 upon the reorganiza- 
tion of the company. Then company 
officials were much disturbed by the 
suggestion that certain nonpaying 
railway lines should be changed to 
busses. And strenuous objections 
were made by counsel for the Bond- 
holders Committee on the short re- 
maining life given the rail property 
and the amount of depreciation the 
Commission engineers had applied to 
it. Certainly if it had been known 
in 1934 when the valution of the rail- 
way property was made, that complete 
bus substitution was to come about in 
such a short space of time, the accrued 
depreciation on the property would 
have been much greater; the amount 
of securities which the Commission 
permitted to be issued would have 


been very much less; and the company 
would not find itself with such a seri- 
ous financial problem. 

A related question is, how paving 
liability shall be handled. It seems to 
me that it is really a part of retirement 
loss and should be disposed of in the 


same manner. The sooner this obli- 
gation is liquidated, the sooner will 
the company be able to devote its en- 
tire resources to the improved trans- 
portation service in Rochester and its 
earnings to a return to its owners. 

From practical considerations it is 
necessary to relate the answer to this 
question both to the probable future 
earning capacity of the company and 
to its existing financial condition. 

We have seen that from $350,000 
to $400,000 of net income, after pay- 
ment of operating expenses and taxes, 
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will probably be available annually, 
at least for the near future. From 
this sum the required sinking fund 
must be set up; the amortization of 
unprovided for retirement losses 
made; and interest on notes paid, if 
earned. There were $4,343,200 of 44 
per cent income notes outstanding as 
of May 31, 1940. Full interest on 
these notes amounts to about $197,000 
per year. The sinking-fund require- 
ments are that either $50,000 or 25 
per cent of the net income, whichever 
is less, shall be deposited in the fund 
on September Ist of each year, com- 
mencing in 1939. Thus, to pay full 
4} per cent interest on the notes and 
a maximum of $50,000 into the sink- 
ing fund, would require $247,000 per 
year. If a net income of $375,000 is 
realized after bus substitution, $128,- 
000 would be available for amortiza- 
tion of the retirement loss and for ad- 
ditions to surplus. If the net income 
should reach a maximum $431,000, 
then $184,000 would be available for 
these purposes. 

Even after charging off nearly 
$660,000 as proposed by the company, 
there would remain an earned surplus 
of $178,331.45. As desirable as the 
retention of this entire amount may 
be, it is not necessary in the present 
condition of the company, and $178,- 
000 more of the retirement loss should 
be charged off to this surplus now. It 
seems likely that there will be a sub- 
stantial contribution to surplus from 
earnings in 1940. It is also clear that 
the company’s probable net income 
will warrant amortizing the remain- 
ing amount very much more rapidly 
than is proposed. Eighteen years is 
much too long a period. This retire- 
ment loss is almost the only remain- 
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ing hang-over of a recent unprofitable 
and unpleasant past. It should be 
amortized as soon as reasonably pos- 
sible, without unnecessary hardship to 
holders of income notes, so that the 
company may devote its undivided re- 
sources to future service at the low- 
est possible rates, and the security 
owners be relieved of this burden. 

It may be argued with some force 
that no interest should be paid to se- 
curity holders until these losses have 
been fully amortized. Certainly no 
dividends should be paid on common 
stock, but note holders may be enti- 
tled to more consideration. When the 
cost of this property was ascertained, 
depreciation determined and income 
notes authorized in 1938, there was 
no suggestion that within three years 
it would be proposed to abandon en- 
tirely the surface rail property of this 
company. Nor was this foreseen by 
the Commission, which must there- 
fore accept responsibility for the de- 
preciation reserves recommended by 
its engineers and approved by it, which 
events have shown to be inadequate. 
Moreover, substitution of busses for 
cars at this early date was not volun- 
tarily proposed by the company but 
was practically forced on it in 1940 
by action of the common council of 
Rochester—an event which was also 
not foreseen. Under these conditions 
a reasonable period of amortization 
should be allowed. In no event should 
this period extend beyond December 
31, 1944, and it should be as much 
shorter as 40 per cent of annual net 
income permits. And of course the 
unamortized rail loss cannot be con- 
sidered in fixing rates, should occa- 
sion arise to do so in the meantime. 


It will be noted that after substity- 
tion of busses the company’s fixed 
capital assets devoted to rendering 
transportation service, will be as fol- 
lows: 


Operating property 
—Omnibuses ... $3,524,643.59 
1,216,715.21 


Less depreciation 


; $2,307,928.38 
Operating property 
—Rail line sub- 
way $397,367.87 
Less depreciation 286,226.40 


111,141.47 


Total original cost, less depre- 
ciation of present property 
used and useful in transporta- 
tion service 


$2,419,069.85 


To this amount will be added $1,- 
200,000 for new busses to be pur- 
chased and certain additions to prop- 
erty above referred to, of about $100,- 
000, making a total of $3,719,000. 


Recommendations 


1. The Rochester Transit Corpora- 
tion should be authorized to substi- 
tute busses for cars on tracks on all of 
the remaining surface street car lines 
operated by it in the city of Rochester, 
and to operate on routes supplemental 
thereto and deviating therefrom as set 
forth in its petition now before the 
Commission. 

2. Property to be retired shall be 
charged to the depreciation reserve 
applicable to rail property as of the 
date of its abandonment. There shall 
be credited to the excess property loss 
remaining the salvage on the property 
retired. The net loss then remaining, 
estimated to be about $1,382,367 as of 
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May 31, 1940, shall be disposed of 
and accounted for, as follows: 


There shall be charged to 
Earned surplus from operations .. $178,331.45 
Earned surplus derived from se- 
curities reacquired at discount 66,290.65 
547,992.91 


Paid in surplus 
Miscellaneous unadjusted credits 
45,363.97 
$837,978.98 


transferred to surplus 

The retirement loss remaining un- 
provided for shall be charged to a sub- 
division of Account 143—Suspense to 
Be Amortized—to be entitled “Loss 
on Street Railway Property Retired.” 
Beginning with the year ending De- 
cember 31, 1940, there shall be annu- 
ally credited to this account and 
charged to Account 456—NMiscellane- 
ous Amortization—40 per cent of 
each year’s net earnings before pay- 
ment of interest on income notes out- 
standing. In addition to the amounts 
so written off, there shall be credited 
to Account 143—Suspense to Be 
Amortized, and debited to Account 
514—Miscellaneous Debit to Surplus. 
an amount equal to 40 per cent of the 
profit arising from the reacquisition 
of securities. 

3. It is not known just how the pav- 
ing liability estimated at about $426,- 
000 will fall due but based on recent 
past experience it will probably be at 
the rate of $40,000 to $50,000 annu- 
ally. The amount paid each year 
should also be charged to net income 
before interest on notes is paid. (It is 
to be noted that even if this were 
charged to operating expenses, the ef- 
fect would be substantially the same 
since net income would be reduced ac- 
cordingly. ) 

4. The order authorizing bus sub- 
stitution should provide that no divi- 
dends on common stock shall be paid 


Total from surplus 
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by Rochester Transit Corporation un- 
til the amount of retirement loss has 
been fully amortized. 

5. The substitution of busses for 
cars on track on the Rochester Elec- 
tric Railway as such, is also in the pub- 
lic interest. Unfortunately the lease 
of this property to Rochester Transit 
Corporation which does not expire 
until June 30, 1944, provides for a 
rental of at least $16,000 (8 per cent 
on $200,000 of capital stock). Un- 
der present conditions this is certain- 
ly a very excessive rental. Moreover, 
due to the provision that all rights 
and privileges and franchises acquired 
shall become the property of the 
Rochester Electric Railway, there does 
not seem to be anything the Commis- 
sion can do about this lease until it 
expires in 1944. Any proposed re- 
newal must then be passed upon by 
the Commission. There is no doubt 
that it would be in the public imterest 
if this lease were canceled at once. 
Since the Transit Corporation owns 
more than 88 per cent of the stock of 
the Electric Railway Company, and is 
therefore dealing with its own subsid- 
iary, it could, and I believe should, 
effect the cancellation of this lease at 
the earliest possible time and dissolve 
the Rochester Electric Railway Com- 
pany which is no longer necessary for 
transportation service on Lake avenue 
in Rochester. 

Orders are submitted. 


Approved by the Commission Octo- 
ber 9, 1940; Commissioners Lunn, 
Brewster, and Burritt voting aye; 
Chairman Maltbie in the negative for 
reasons stated in his memorandum 
dated October 9, 1940, in these cases; 
Commissioner Van Namee in the neg- 
ative with the following statement : 
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Van NaAmeEE, Commissioner, dis- 
senting: As the Chairman’s figures 
show that the charge offs to deprecia- 
tion reserve and surplus can be accom- 
plished during 1941, I vote No. 


MALTBIE, Chairman, dissenting: 
Fundamentally, the same plan for 
amortizing the loss resulting from the 
retirement of all of the street railway 
property of the two companies in- 
volved in this proceeding (the Roch- 
ester Electric Railway Company and 
the Rochester Transit Corporation) 
is suggested as in the case involving 
the Syracuse Transit Corporation— 
Case 10065. 

In that proceeding, I filed a memo- 
randum stating the reasons why I con- 
sider the plan violative of good ac- 
counting and proper corporate admin- 
istration. Although the facts are 
somewhat different, the plan proposed 
here is open to the same objections. 

Commissioner Burritt finds in his 
memorandum that after deducting the 
rail depreciation reserve as of May 31, 
1940, the estimated loss which will 
accrue upon the retirement of all of 
the Rochester street railway property 
will be, in round figures, $1,382,400, 
exclusive of the cost of repaving, which 
the city requires the company to pay 
when the street railway tracks are re- 
moved. He proposes that of this 
amount nearly $840,000 shall be im- 
mediately written off through the fol- 
lowing charges (round figures being 
used ) : 


(1) Paid in surplus 
(2)  enmenes unadjusted cred- 


$548,000 
45,400 


66,300 
178,300 


$838,000 
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Upon this basis, the amount to be 
amortized thereafter will be $544, 400, 
excluding again paving charges which 
are somewhat indefinite but which are 
estimated by Commissioner Burritt to 
total over $426,000. These are not 
to be incurred in any one year and 
may amount to $40,000 or $50,000 a 
year according to Commissioner Bur- 
ritt. 

Assuming future net income under 
complete bus operation of $375,000 
(Commissioner Burritt estimates the 
income from $350,000 to $400,000 
without regard for repaving charges), 
the amount available for amortization 
under the plan suggested by Commis- 
sioner Burritt would be $150,000 a 
year; and at this rate, it would take 
nearly five years to amortize the re- 
maining loss including repaving. 

There are several criticisms of this 
plan. In the first place, it violates 
sound finance and proper accounting 
in that it will permit interest to be paid 
on unsecured income notes which were 
issued on the definite understanding 
repeatedly expressed in opinions ap- 
proved by this Commission that be- 
fore there can be any income available 
for interest or dividends, the company 
must make provision for depreciation 
and the writing off of property as it is 
retired. These principles the Com- 
mission has applied in numerous cases 
and the Commission has announced 
from time to time that the Rochester 
railways, having once been thrown in- 
to receivership largely because the 
companies had failed to provide ade- 
quately for depreciation, should not 
hereafter commit the same mistake 
and impair the financial standing of 
the new company by a repetition of 
unsound accounting. 
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Another objection is that although 
it is now late in 1940, Commissioner 
Burritt does not use recent balances 
in the accounts available for amortiza- 
tion, but has recourse to the figures as 
of May 31, 1940. Commissioner 
Brewster in the Syracuse Case uses 
figures as of July 31, 1940. I do not 
know whether the paid-in surplus 
which stood at $548,000 upon May 
31st has been increased or that the 
second and third items referred to 
above have been changed, but I do 
know that there have been substantial 
increases in earned surplus and in the 
depreciation reserve for rail property 
since May 31, 1940. 

There is, in my opinion, no justifi- 
cation whatever for going back to 
May, 1940, and requiring the com- 
pany to charge off the retirement loss 
which will occur in the future only 
against balances as of prior dates. 
There is no justification, in my opin- 
ion, for allowing the company to re- 
tain in the reserve the accumulations 
from June 1 to December 31, 1940, 
and also the increase in surplus during 
the same period. Why not go back to 
December, 1939, and thus spread over 
the future still further retirement 
losses ? 

Let us see what can reasonably be 
done; what would be the effect if the 
principle were followed that the com- 
pany should be required, before the 
close of its books for the current year, 
to write off the retirement losses 
against the depreciation reserve for 
rail property (this is required by the 
accounting system and by all sound 
accounting principles) and against the 
accumulated surplus. Then the reduc- 
tions would be (rounded figures) : 
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$548,000 
45,400 


66,300 


(1) Paid in surplus at least ... 

(2) Miscellaneous credits 

(3) Surplus from reacquired se- 
curities at least 

(4) Earned surplus 

(5) Increase in depreciation re- 
serve, at least 


100,000 
$1,137,700 


leaving $244,700 to be amortized aft- 
er January 1, 1941, plus paving 
charges throughout the future. If we 
adopt the maximum figure for paving 
charges in any one year given in Com- 
missioner Burritt’s memorandum 
($50,000), it appears that the total 
to be amortized in 1941 would be less 
than $300,000. 


As the net income under all bus op- 
eration is estimated to be between 
$350,000 and $400,000, it is apparent 
that the loss could be amortized early 
in the fall of 1941 and that one year 
from now the company would begin 
the accumulation of earnings which 
would enable it to pay the interest in 
full on the unsecured notes, to make 
payments to a sinking fund as contem- 
plated and possibly to pay dividends 
on the stock. 

Regarding the estimated increases 
in surplus ($200,000) and the depre- 
ciation reserve ($100,000), I believe 
the figures used above may prove to 
be too conservative. Commissioner 
Burritt states that the net income in 
the first six months of 1940 was 
$216,000, or $36,000 per month. If 
the remainder of the year were at the 
same rate, there would be a seven 
months’ increase in earned surplus of 
$252,000. I have used only $200,- 
000. 

The increase in the depreciation re- 
serve in ten months on the rail prop- 
erty is estimated at $100,000, but 
Commissioner Burrit’s memorandum 
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shows that in 1939 the reserve was be- 
ing credited at the rate of over $186,- 
000 for a twelve months’ period. At 
this rate the accumulation in seven 
months would be over $100,000. 
There is another fact to which at- 
tention should be called. In the origi- 
nal investigation by the engineers of 
the Commission, depreciation esti- 
mates for the rail and bus property 
were made on certain bases. Experi- 
ence has proved that the estimated re- 
maining life of bus properties was too 
short and that of rail property too 
long. In the figures presented by Com- 
missioner Burritt showing the results 
of current operation, the company re- 
vised its depreciation for busses by 
lengthening the life, but did not make 
a corresponding change in rail proper- 
ty. This can certainly not be defend- 
ed. If the depreciation rate is to be 








lengthened for bus 







change and not the other. 







is quite improper. In determining 
the amount of loss to be amortized, all 
of the surplus due to the acquisition 
of securities of the company at less 
than their face value is deducted up to 
May 31, 1940; but only 40 per cent 
of such profits after May 31, 1940, is 
to be so utilized, 60 per cent being re- 
tained for the payment of interest, and 
dividends while the company is still 
carrying retired property as an asset. 

If the plan herein suggested. were 
to be followed, this whole mess would 
be cleaned up at once and not spread 
over four or five years. 
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Fred Bantuelle 


v 


Southwestern Gas & Electric Company 


[No. 11048.} 
(143 SW(2d) 994.) 


Payment, § 45 — Service denial to enforce — Disputed bill. 


An electric company has the right to discontinue service to a customer 
who refuses to pay his bill (which exceeds his deposit) because of his claim 
that he is overcharged, and a prior judicial determination as to the correct- 
ness of his contention is not necessary, where the customer refuses to 
comply with the terms of his written contract which specifically provides 
the method of obtaining another rate should the one in effect become un- 


satisfactory. 
[October 10, 1940.]} 
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properties, it 
should be shortened for rail proper- 
ties, and it is unfair to make one 


There is another provision in this 
order as well as in the order in the 
Syracuse Case, which, in my opinion, 


















BANTUELLE v. SOUTHWESTERN GAS & ELECTRIC CO. 


F apes from judgment sustaining electric company’s motion 
to set aside jury findings in suit by customer for damages 
because of service denial; judgment for utility affirmed. 


APPEARANCES: Lincoln & Harris, 
of Texarkana, for appellant ; Arnold & 
Arnold and Wheeler, Atchley & Vance, 
all of Texarkana, for appellee. 


Graves, J.: This appeal is from a 
judgment of the district court of 
Bowie county, sustaining appellee’s 
motion to set aside the jury’s findings 
—theretofore returned in answer to 
special issues 1 to 4, inclusive, that had 
been submitted to it—and rendering 
judgment, notwithstanding such find- 
ings, in favor of the appellee and ad- 
versely to the appellant in his suit 
against it for both actual and exem- 
plary damages for the alleged wrong- 
ful cutting off and discontinuance by 
it of the electric service appellee had 
heen theretofore furnishing to appel- 
lant’s business in the city of Texar- 
kana, under written contracts therefor, 
then pending between the parties. 

All the special issues submitted, to- 
gether with the jury’s responses, were 
these : 

“Special Issue No. 1. Do you be- 
lieve from a preponderance of the evi- 
dence that the plaintiff, Fred Bantuelle, 
made a contention with the defendant, 
Southwestern Gas & Electric Com- 
pany, that there had been an over- 
charge by the defendant on his said 
electric light bill? 

“We, the jury, answer: Yes. 


“If you have answered Special Issue 
No. 1 (yes) and in that event only, 
then answer the following special is- 
sue : 

“Special Issue No. 2. Do you find 


[12] 
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from a preponderance of the evidence 
that such contention by the plaintiff, 
if there was one, was made by the said 
plaintiff, Fred Bantuelle, in an honest 
belief that there had been an over- 
charge for the service rendered? 

“We, the jury, answer: Yes. 

“Tf you have answered Special Issue 
No. 2 ‘yes’ and in that event only, then 
answer the following special issue: 

“Special Issue No. 3. Do you find 
from a preponderance of the evidence 
that the plaintiff had reasonable 
grounds for making such contention, 
if any? 

“We, the jury, answer: Yes. 

“Special Issue No. 4. What sum of 
money, if paid now in cash, do you 
find from a preponderance of the evi- 
dence will reasonably and fairly com- 
pensate the plaintiff for loss of profit, 
if any, from his business on account 
of the electric service being discon- 
tinued ? 

“We, the jury, answer: $200. 

“Special Issue No. 5. Do you find 
from the evidence that plaintiff had 
discontinued his business at 1526 Tex- 
as avenue when defendant cut him off 
from its lines? 

“We, the jury, answer: No. 

“Special Issue No. 6. Do you find 
from the evidence that the defendant 
made reasonable efforts to give the 
plaintiff the rates and class of service 
most advantageous to him? 

“We, the jury, answer: Yes. 

“Special Issue No. 7. Do you find 
from the evidence that before defend- 
ant cut plaintiff off from its lines it 
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gave plaintiff notice of its intention to 
so cut plaintiff off unless he paid said 
bill? 

“We, the jury, answer: Yes.” 

Obviously, the complained-of set- 
ting aside of the first four of these 
emasculated the judgment in appel- 
lant’s favor, wherefore, upon the ap- 
peal, he complains of that action, in- 
sisting that instead the court should 
have left those first four answers stand- 
ing, disregarded the answers to suc- 
ceeding issues 5, 6, and 7, and rendered 
judgment in appellant’s favor upon the 
verdict under the first four; whereas, 
in turn, the appellee contends the court 
was left no alternative—under the un- 
disputed evidence—than to cast out 
the first four answers and then render 
the judgment it did, since the remain- 
ing three issues and the findings there- 
under were in its favor. 

As this court interprets it, the appel- 
lant’s position—when reduced to its 
ultimate—is, in substance, this, as the 
first four special issues upon which he 
relies import: Since he had made a 
contention to the appellee that there 
had been an overcharge by it on his 
electric light bill for the service ren- 
dered in an earnest belief that such 
was the case, and since he had had at 
the time reasonable grounds for mak- 
ing such contention, he was, upon that 
situation alone, entitled to a recovery 
for the $200 the jury had found was 
reasonable and fair compensation to 
him for the loss of profit from his busi- 
ness he had sustained on account of 
the electric service being so discontin- 
ued; as his main, if not sole, reliance 
for authority upon that proposition, 
he cites—in so far as adjudicated cases 
are concerned—Southwestern Gas & 
E. Co. v. Stanley (1934) 123 Tex 


157, 70 SW(2d) 413, by our supreme 
court. 

This court, after a careful review of 
the statement of facts, is constrained 
to disagree with the appellant and to 
conclude, rather, that the learned trial 
court was correct in the action taken, 
under the conclusive, if not undisputed, 
state of the evidence as a whole; it 
would be a work of supererogation to 
undertake here either a complete re- 
statement or full résumé of it, hence 
its controlling substance and resulting 
effect, as this court conceives it, will be 
stated. 

That may best be done, it is thought, 
by this statement from the brief for 
the appellee herein, which has been 
carefully checked for accuracy and 
edited to its satisfaction by this court, 
to wit: 

“The plaintiff did nothing in the 
way of codperating with the defend- 
ant to secure the only other available 
class of service and rate applicable to 
his place of business; defendant was 
helpless in that regard without his 
cooperation; there were only two 
classes of service and rates applicable 
to his business establishment, he con- 
tracted for one such rate by a written 
contract with the defendant, and the 
only other available rate and class was 
offered to him under the terms of his 
written contract and he refused to ac- 
cept such only other rate; he could 
have procured the ‘large lighting and 
power’ rate and discontinued the ‘com- 
mercial lighting’ rate (the sole 2 rates 
referred to) that he had, by simply 
complying with the plain terms of his 
written contract with the defendant, 
that is, by making a separate written 
application for the ‘large lighting and 
power’ rate; on four or five occasions 
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during the time that he had a con- 
nection the defendant tendered to him 
the large lighting and power rate, 
which plaintiff wanted, but that he did 
not sign the contract. Even if he had 
been permitted to carry the contract 
for the large lighting and power rate 
to an attorney and the latter had sug- 
gested a change in the terms of the 
contract, defendant could not have exe- 
cuted the contract without being guilty 
of discriminating against other users 
of the same class of service; it being a 
public utility, it necessarily was re- 
quired to treat all customers alike; 

if the defendant had made such 
a change, it would necessarily have 
had to violate the terms of its contract 
with the plaintiff by making a change 
in the rate and class of service, con- 
trary to the terms of such contract; 


and too, from the undisputed 
testimony, the plaintiff’s business was 


a seasonal one and during the summer 
months when he was running full 
force, the rates under the large light- 
ing and power would have been cheap- 
er for such months than the commer- 
cial lighting rate, which he contracted 
for, but in the winter months, when 
plaintiff’s establishment was in a more 
or less dormant state (out of season), 
his rate under the large lighting and 
power would have been greater than 
the commercial lighting classification 
which he contracted for, and under 
which he was furnished electric cur- 
rent ; the only way one could determine 
which of the two only available rates 
applicable to his place of business was 
the most advantageous to the plaintiff 
would be to run for a full period of 
twelve months on each rate and then 
compare the cost of the electric current 


179 


under each of such classifications and 
applicable rates. , 

“The contract which plaintiff and 
defendant entered into plainly stipu- 
lates that if two or more classes of 
service and rates are applicable to plain- 
tiff, that the choice of such rates lies 
with the customer, plaintiff herein, and 
that if the customer obtains any rate 
or class of service different from that 
contracted for in writing, he should 
make a written contract for the other 
rate and class of service. As indicated, 
there were only two rates and classes 
of service applicable to plaintiff’s place 
of business, having regard to the elec- 
trical equipment and appliances in- 
stalled and in operation there, namely 
‘commercial lighting’ and ‘large light- 
ing and power’ ; he contracted for one, 
was dissatisfied with it, and the other 
was tendered to him, on the condition 
only that he execute a new contract for 
the other rate and class; fur- 
thermore, defendant offered to date 
the new contract for the other rate 
back to the date of the old contract and 
give plaintiff credit for the difference 
in the two rates during such entire pe- 
riod that he had been operating on the 
rate which he chose by contract; each 
time this tender of the only other avail- 
able rate and class the plaintiff re- 
fused to accept; he simply would not 
sign any other contract for another 
class and rate. . . . 

“The defendant, operating in the 
home-ruled city of Texarkana, Texas, 
was under the supervision of the city 
government with reference to its rules, 
regulations, and rates, and its rate- 
schedules, classes of service, and cus- 
tomers’ contracts, were necessarily re- 
quired to be uniform in order to avoid 
any discrimination between customers 
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of the same class; that is, customers 
using the same, or practically the same, 
amount of current with virtually the 
same type and maximum demand of 
equipment; the defendant conducted 
its business in Texarkana, Texas, in 
that manner; further, the regulations 
of the Federal government require that 
each customer be served with electric 
current under a contract, and under 
separate contracts for separate classes 
of service under different meters, in 
order for the auditors, who check the 
utility's books, to determine the 
amount of gross-receipts tax ; 

“The plaintiff, at no time, ever of- 
fered to pay the defendant for the elec- 
tricity under the rates that he, plain- 
tiff, contended should apply to his busi- 
ness, but denied at all times that he 
owed anything, carrying such denial 
as far as the justice court, when de- 
fendant sued him for the amount of 
his delinquent bill. 

“The judgment of the justice court 
establishes the fact that at the time 
defendant discontinued plaintiff’s serv- 
ice that the latter owed the defendant 
more than the amount of his deposit.” 

In so concluding, it seems plain un- 
der the determinative facts thus shown 
here, that this cause is easily distin- 
guishable from the Stanley Case so 
relied upon by appellant, in that Stan- 
ley had two meters, one at his home, 
and one at his shop, “under separate 
contracts ; he became delinquent on his 
bill at the shop, and the service com- 
pany discontinued his service at both 
his residence and shop, when the bill 
at his residence was fully paid and was 
not in default.” 


That is a far cry from the factual 
basis here presented, which undisputed- 
ly shows that appellant flatly refused 
to comply with the terms of his writ- 
ten contract with the appellee, although 
it specifically provided the method of 
obtaining another rate, should the one 
in effect become unsatisfactory ; and, 
in doing so, and contending that it was 
overcharging him under it, he just as 
flatly asserted his intention not to pay 
his bill and that the appellee could not 
discontinue its service to his plant, 
without a judicial determination as to 
the correctness of his contention. 

On the contrary, our courts, as ap- 
plied to such circumstances, appear to 
have uniformly held that a utility con- 
cern, standing in the appellee’s shoes, 
had a right to discontinue its service, 
without any such prior judicial deter- 
mination, for such a failure to pay for 
the current already used, especially 
where, as here, the customer at that 
particular time owed the utility com- 
pany more than the amount of his de- 
posit with it under the contract be- 
tween them. See Texas Power & 
Light Co. v. Taylor (Tex Civ App 
1918) 201 SW 205; Withers v. Fort 
Worth Gas Co. (Tex Civ App 1921) 
PUR 1922C 540, 238 SW 324. 

It is deemed unnecessary further to 
dispose specifically of the presentments 
otherwise urged in the briefs, since 
these conclusions determine the merits 
of the appeal; from them it follows 
that the judgment of the learned trial 
court should be affirmed. It will be so 
ordered. 

Affirmed. 
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MISSOURI PUBLIC SERVICE COMMISSION 


Re Albany Telephone Company 


[Case No. 9902.] 


Valuation, § 133 — Overheads — Contractor's profit. 
1. Contractor’s profits should be excluded from an estimate of reproduction 
cost unless it is clearly indicated that a saving in cost would result from 
the employment of a contractor, p. 186. 

Valuation, § 144 — Overheads — Preliminary — Organization — Legal and 

administrative. 

2. Overheads of 3.5 per cent for preliminary, organization, legal, adminis- 
trative, and miscellaneous expenditures were allowed in determining re- 
production cost of telephone property, p. 186. 

Valuation, § 135 — Overheads — Engineering and superintendence. 

3. Overheads for engineering and superintendence were allowed to the 
amount of 5 per cent in determining reproduction cost of telephone prop- 
erty, p. 186. 

Valuation, § 150 — Overheads — Taxes during construction. 

4. Taxes during construction in the amount of .25 per cent were allowed 
in determining reproduction cost of telephone property, p. 186. 

Valuation, § 140 — Overheads — Interest during construction. 

5. Overhead allowances for interest during construction were allowed in 
the amount of 2.25 per cent in determining reproduction cost of telephone 
property, p. 186. 

Valuation, § 132 — Overheads — Omissions and contingencies. 

6. Omissions and contingencies, in determining reproduction cost, were 
included in direct costs without a percentage allowance in determining re- 
production cost of telephone property, p. 186. 

Valuation, § 105 — Accrued depreciation — Telephone property — Buried cable. 
7. Eight per cent accrued depreciation for buried cable of a telephone com- 
pany, the bulk of which has been in place for ten or twelve years, appears 
to be an unreasonably small amount, p. 187. 

Valuation, § 211 — Excess plant — Idle telephone instruments. 
8. Only a reasonable reserve of idle instruments should be included in de- 
termining the rate base of a telephone company, p. 187. 

Depreciation, § 26 — Straight-line method — Inconsistency with accrued de- 

prectation. 

9. Use of the straight-line method in determining the amount to be set 
aside annually to the depreciation reserve is inconsistent and erroneous 
when the condition of the property is determined by the observation method 
rather than by straight-line calculations based on age, p. 189. 

Depreciation, § 26 — Annual allowance — Consistency with accrued depreciation. 
10. A determination of annual depreciation allowance derived from a study 
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made on similar property, and which derivation gives effect to the method 
used in determining the accrued depreciation in the property, should be 
approved as consistent with the method used in determining accrued de. 


preciation, p. 189. 


Depreciation, § 77 — Telephone property. 
11. A depreciation rate of 3.25 per cent was approved in the case of a 


telephone company, p. 189. 


[December 3, 1940.] 


as by telephone company for authority to increase 
rates; increased rates authorized. 


By the Commission: This case is 
before the Commission on application 
of the Albany Telephone Company, 
filed June 10, 1940, asking that the 
Commission enter an order approving 
a schedule of rates increasing the rates 
to be in effect at Albany, Missouri. 
The application states that the Com- 
pany is a Missouri corporation, and is 
a public utility subject to the jurisdic- 
tion of this Commission ; that the Com- 
pany is engaged in rendering exchange 
and toll telephone service in the city 
of Albany and its contiguous rural 
area ; that the rate base upon which the 
Company is entitled to earn a return 
is not less than $89,100; that its earn- 
ings upon that rate base have been as 
follows: 1937 Deficit $794.43, 1938 
Return $274.26, 1939 Deficit $468.33 ; 
and that because of the Federal Wage 
and Hour Law, the Company has been 
forced to hire two additional opera- 
tors, which will increase the annual 
expenses $1,200. 

In its application the Company sets 
forth the proposed rates, and repre- 
sents that the proposed rates are rea- 
sonable for the class of service ren- 
dered, and that even with these rates 
in effect the return yielded will not be 
unreasonably high. 
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The case was heard before a mem- 
ber of the Commission at its offices in 
Jefferson City, Missouri, on July 30, 
1940, due notice of hearing having 
been given all interested parties. Ap- 
plicant appeared by counsel and the 
Commission was represented by its 
chief engineer and its chief account- 
ant. No protestants appeared at the 
hearing. At the hearing, witnesses 
testified for the applicant and for the 
Commission’s engineering and ac- 
counting departments, and the case 
was submitted on the record. All the 
following recitals, findings, and con- 
clusions are based on oral testimony 
or documentary evidence received at 
the hearing. 

The Albany Telephone Company, 
hereinafter called “Company,” fur- 
nishes exchange and toll telephone 
service in the city of Albany and its 
contiguous rural area in Gentry coun- 
ty, Missouri. The exchange serves its 
city subscribers with common battery 
service, and rural subscribers with 
magneto service. 

In presenting its case for an increase 
in rates, the Company submitted an 
appraisal of the physical property of 
the Company, prepared by J. H. Por- 
ter & Company, consulting engineers, 


182 





RE ALBANY TELEPHONE CoO. 


as of the date, March 1, 1940, show- 
ing cost of reproduction and the 
cost of reproduction less deprecia- 
tion. According to this appraisal, Ex- 
hibit A-1, a detailed inventory was 
made of all property with the excep- 
tion of a part of the telephone appa- 
ratus and about 2 miles of rural line 
where the roads were impassable at 
the time of inspection. In order to 
complete the inventory, the first item 
was secured from Company records, 
and the inventory of said rural lines 
was based on an estimate by the Com- 
pany’s chief lineman. 

The Company also submitted Ex- 
hibit B which shows a summary of the 
original cost of the property as pre- 
pared by its engineers. This sum- 
mary was prepared from vouchers of 
the actual purchase of property and 
equipment, and from estimates by the 
engineers. 

The Commission engineers also pre- 
pared an appraisal of the property and 
submitted Commission’s Exhibit 1, a 
summary of the appraisal thus pre- 
pared, showing estimated original 
cost, cost of reproduction, and cost of 
reproduction less depreciation of the 
Company’s property by accounts as of 
the date, March 1, 1940. The Commis- 
sion engineers were furnished with a 
copy of the Company inventory of the 
property which they checked in the 
field to determine its accuracy. Only 
minor errors were observed and these 
occurred rather infrequently. With 
the exception of a small item of 46 
cable terminals which was omitted, 
and an item of aerial wire which the 
Company engineers included that the 
Commission engineers were unable to 
find, the Commission engineers ac- 
cepted the Company engineers’ inven- 
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tory as submitted. With this inven- 
tory as a basis, the Commission en- 
gineers prepared an independent ap- 
praisal of the property in order to de- 
termine the original cost, cost of re- 
production, and cost of reproduction 
less depreciation. 


In determining the original cost of 
the property, the Commission engi- 
neers used vouchers and contracts 
where they were available. An analysis 
was made of the Company’s annual re- 
ports to the Commission in effort to 
determine the date of construction of 
the various items of the property. By 
means of this analysis and from vouch- 
ers found in the Company’s records, 
the date of construction of the central 
office building, the date of installation 
of central office equipment, and the 
date of construction of a large portion 
of the Company’s underground system 
was determined, which in total repre- 
sented about 65 per cent of the Com- 
pany’s plant account. The remaining 
35 per cent of the investment (in ac- 
cordance with the Company’s adjust- 
ed book figure) appears to be spread 
over a period extending from 1939 
back to some date prior to 1918. The 
major portion of the unidentifiable 
property appears to have been installed 
sometime during the period 1918 to 
1928, inclusive. Since the date of 
construction of the unidentifiable por- 
tion corresponded rather closely with 
the date of construction of the Middle 
States Utilities Company, a property 
which was analyzed by the Commis- 
sion engineers in order to determine 
the original cost, it appeared safe for 
them to adopt for the Albany Tele- 
phone appraisal the material and la- 
bor unit costs as used in the Middle 
States appraisal. Furthermore, Beth- 
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any, one of the principal cities in the 
Middle States Utilities property, is but 
20 miles away from Albany, and Beth- 
any’s outside plant is typical of the 
type of construction found at Albany. 
The Commission engineers added 
the following percentages for general 
overheads: 
Preliminary, Organization, Legal, Ad- 


ministrative, and Miscellaneous Ex- 
TENITON cs vnssa Gr isle es eensia nis SION Oe 3.5% 


. 7€ 
Engineering and Superintendence ...... 3.5% 
Taxes during Construction ........... ee 
Interest during Construction .......... 1.5% 


No allowance was made in general 
overheads for omissions and contin- 
gencies, as this item was provided for 
in the direct costs. A summary of the 
two estimated original cost appraisals 
follows : 


Estimated Original Cost 
Commission Company 


Account Engineers Engineers 
BA BARE: is sicseesc eens $3,400 $3,400 
PAA OTC: 18,999 18,942 
221 Central office 

equipment ........ 14,867 14,348 
231 Station apparatus ... 6,138 12,757 
232 Station installations .. 1,451 1,142 
233 Drop and block wires 1,297 2,132 
24) PGE Mines ose oo 6,895 8,939 
242.3 Buried cable ........ 18,226 20,535 
243 Aerial wire ......... 1,078 2,336 


244 Underground conduit 130 122 





261 Furniture and fixtures 1,241 1,187 
264 Vehicles and other 
work equipment ... 1,197 1,068 
RRREOUAL !5c0.5-0:0% 05's $74,919 $86,908 
General Overheads 
Preliminary, organization, 
legal, administrative, and 
miscellaneous expendi- 
MND reece cost ousi iss 2,622 
Engineering and superin- 
Se Peer 2,622 
Taxes during construction 
Interest during construc- 
NES iss eae sree 1,124 
Total General Overheads 6,368 9,560 
AMIS. 5050 dae peeen $81,287 $96,468 


In addition, Commission engineers 
classified idle telephone instruments in 
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the amount of $501 as property no 
used in public service. The Company 
engineers included the idle instruments 
in Account 231, Station Apparatus, 
which accounts for part of the differ- 
ence between the two appraisals. 
About 50 per cent of the difference 
between the two appraisals is found in 
Account 231, Station Apparatus. 
Through cross-examination of the 
Commission’s chief engineer, the 
Company contended that the Commis- 
sion engineers’ prices were far below 
prices at the date the property was in- 
stalled, and suggested that possibly 
the prices the Commission engineers 
used were those of secondhand instru- 
ments. A review of the estimated 
original cost unit prices used by the 
Commission engineers indicates that 
the unit price on a large part of the 
common battery instruments is much 
lower than the price of new instru- 
ments prevailing for that type of in- 
strument at the date of installation of 
the common battery service at Albany. 
We are of the opinion that the Com- 
mission engineers were low on those 
items to the extent of $1,300. How- 
ever, we are of the opinion that the 
price used by the Commission engi- 
neers for the magneto telephone in- 
struments is a fair estimate of the 
original cost of those instruments to 
the Company and shall accept that es- 
timate. On the remainder of the ac- 
counts, an analysis of the unit costs 
used by the Commission engineers in- 
dicates that the prices used are in ac- 
cordance with original cost prices used 
on similar companies throughout the 
state and we believe are proper for use 
in the instant case. We shall adopt the 
Commission engineers’ estimate, ad- 
ding the $1,300 adjustment in the price 
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of telephone instruments and $119 
item for general overheads on the ad- 
justment, and thus find the original 
cost of the property used in public 
service at March 1, 1940, to be $82,- 
706. 

A summary of the cost of reproduc- 
tion appraisals submitted by the two 
engineers is shown in the following 
tabulation : 


Cost of Reproduction 
Commission Company 
Engineers Engineers 
$2,750 
18,942 


14,843 
10,687 
1,446 
2,567 
9,035 
19,409 
2,212 
131 
1,306 


1,123 
$84,451 


Account 

2 Land .<. 

212 Buildings 

221 Central office equip- 
ment 

231 Station apparatus ... 

232 Station installations . . 

233. Drop and block wires 

241 Pole lines 

242.3 Buried cable 

243. Aerial wire 

244 Underground conduit 

261 Furniture and fixtures 

264 Vehicels and other 
work equip. ....... 


8,493 
1,571 
1,834 
6,955 


1,141 
1,197 





Subtotal ...... ‘eee 


General Overheads 


Preliminary, organization, 
legal, administrative, and 
miscellaneous expendi- 
tures 

Engineering and superin- 
tendence 


2,860 
4,902 
1,634 


Omissions and contingen- 
ies (Included in 
Direct Costs) 
Taxes during construction 180 
Interest during construc- 


4,223 
$14,041 
$98,492 


The Commission engineers also set 
up idle telephone instruments as prop- 
erty not used in public service amount- 
ing to $777, which accounts for a part 
of the difference between the amounts 
shown by the Commission engineers 
and the company engineers, respective- 
ly, for Account 231. 

The Company’s cost of reproduc- 





Total General Overheads $8,236 
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tion appraisal was based on material 
and labor prices at March 1, 1940. 
Material costs as secured from manu- 
facturers and dealers were checked 
against recent purchases by the Com- 
pany. The appraisal was made on the 
basis that there would be a scarcity of 
trained telephone men in the commu- 
nity and the rates prevailing in Kansas 
City and St. Louis for skilled labor 
were used. Local rates were used for 
common labor. Labor performance 
was based on information in posses- 
sion of the Company’s engineers which 
was checked against field conditions 
and actual performance by the Com- 
pany forces in order to prepare a final 
table. 

In view of the fact that the Com- 
pany has no large technical force, it 
was assumed by the Company engi- 
neers that the work would be done by 
contractors. This assumption was fol- 
lowed for the further reason that since 
one could not expect to find in this 
community men with training to con- 
struct a plant of this kind and that it 
would be necessary to go to Kansas 
City or St. Louis to employ such men, 
that it would be more economical for 
the Company to pay a contractor 10 
per cent than it would be to hire the 
individual men, bring them to Albany, 
and weld them into an efficient work- 
ing organization for a job of this size. 
The witness for the Company also tes- 
tified that the central office building 
was constructed and equipment in- 
stalled by contractors. 

In determining their cost of repro- 
duction estimate, the Commission en- 
gineers obtained the present fair mar- 
ket value of the land from an inter- 
view with a local banker. The cost of 
reproduction of buildings was deter- 
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mined after a review of the Commis- 
sion engineers’ index on building con- 
struction. The cost of reproduction 
of central office equipment was ob- 
tained from quotations furnished by 
manufacturers, to which cost of pur- 
chasing was added. On most of the 
remaining accounts the cost of repro- 
duction was determined after inquiries 
were made by Commission engineers 
of manufacturers of materials for 
prices prevailing March 1, 1940, on 
items of property found in the inven- 
tory, to which was added the cost of 
delivery and the direct material over- 
heads to provide for stores and pur- 
chasing expense, miscellaneous mate- 
rials not inventoried, and omissions 
and contingencies. The labor cost was 
estimated by the Commission engi- 
neers and the performances used in 
the appraisals are the results of analy- 
ses of work orders on other properties 
representing similar classes of work, 
time studies made by Commission en- 
gineers, and studies of daily time re- 
ports of various companies. To the 
cost of labor thus determined was add- 
ed an item of direct labor overheads 
which includes field superintendence, 
transportation, tool expense, miscel- 
laneous expense, omissions, and con- 
tingencies, workmen’s compensation, 
public liability, and property damage 
insurance, and employer’s tax for un- 
employment and social security. 

[1] Except for the contractor’s 
profit that may be included in the origi- 
nal cost of Account 212, Buildings, 
and thus included in the cost of repro- 
duction of the same account (said cost 
of reproduction having been based on 
original cost), the Commission engi- 
neers made no provision for contrac- 
tor’s profit on this property. This 


procedure is in keeping with a previ- 
ous decision of this Commission re. 
jecting contractor’s profit unless it js 
clearly indicated that a saving in cost 
would result. We are not convinced 
that a contractor would be needed for 
the construction of this property. The 
rates of pay adopted by the Company 
engineers are those offered Kansas 
City and St. Louis skilled labor and 
should not be classified as rates of pay 
for inexperienced men. The class of 
labor attracted by such rates of pay 
would readily form an efficient work- 
ing organization. Deduction of the 
10 per cent contractor’s profit from the 
Company engineers’ appraisal results 
in a cost of reproduction that is very 
nearly in accord with the Commission 
engineers’ estimate, and we are of the 
opinion that the Commission engi- 
neers’ estimate can well be accepted 
for the cost of reproduction of the 
property of this Company used in pub- 
lic service as of March 1, 1940. We 
accordingly find that cost of reproduc- 
tion, exclusive of general overheads, 
to be $76,669, including $2,500 as the 
fair market value of land. 


[2-6] The general overheads used 
by the respective engineers are tabu- 
lated as follows: 


Commission Company 

General Overheads Engineers Engineers 
Preliminary, organization, 
legal, administrative, and 

miscellaneous expendi- 

tures 3.5 3.5% 
Engineering and superin- 

tendence 5.0% 6.0% 

Taxes during construction 0.25% 0.5% 
Interest during construc- 

tion 2.25%* 4.5% 
Omissions and contingen- 

(Included in 2.0% 

(Direct Costs) 


(*This is based on 6 per cent interest rate 
and a 9-month construction period. Certain 
items, such as land, used a longer period.) 
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The Company engineer testified that 
6 per cent for engineering and super- 
intendence is a “very usual figure,” 
which he supported by a hypothetical 
engineering and supervision setup 
which was 6.16 per cent of the cost of 
the plant. We are of the opinion that 
the general overheads used by the Com- 
mission engineers in their estimate are 
ample and shall adopt them in the in- 
stant case. 

After consideration of the facts and 
evidence in this case relative to cost 
of reproduction of the property, we 
are of the opinion and find the cost of 
reproduction of the property of this 
Company used in public service at 
March 1, 1940, including the fair 
market value of land and general 
overheads, to be $84,905. 

[7] In estimating the amount of ac- 
crued depreciation in the property, the 
Company engineers made a detailed 


inspection in order to determine the 
amount of wear and tear and obsoles- 


cence in the individual units. From 
this inspection the condition per cent 
of the property involved was deter- 
mined, and, according to Exhibit A-1, 
the composite for the entire property 
exclusive of land is approximately 87.8 
per cent. At the time the inventory 
of the property was checked, the Com- 
mission engineers observed the condi- 
tion of the plant in order to prepare 
their cost of reproduction less depre- 
ciation estimate. The composite con- 
dition of all accounts, exclusive of 
land, as shown in the Commission 
engineers’ appraisal, Exhibit No. 2, is 
approximately 79 per cent. A study of 
the differences between the two esti- 
mates shows that the percentage used 
by the Company engineers was con- 
sistently higher than that used by the 
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Commission engineers, and that the 
principal difference is found in Ac- 
count 242.3, Buried Cable, which the 
Commission engineers found to be in 
65 per cent condition as compared with 
approximately 92 per cent condition 
found by the Company engineers. 
Eight per cent depreciation for buried 
cable, the bulk of which has been in 
place for ten or twelve years, appears 
to be an unreasonably small amount of 
depreciation. Adjusting the Company 
engineers’ reproduction less deprecia- 
tion estimate of Account 242.3 to cor- 
respond with the percentage used by 
the Commission engineers, we find the 
composite for all accounts, exclusive 
of land, to tbe 82 per cent as compared 
with 79 per cent used by the Commis- 
sion engineers. We are of the opinion 
that the Commission engineers’ esti- 
mate of condition is proper and should 
be accepted, and find that the cost of 
reproduction less depreciation of the 
property of the Company used in pub- 
lic service at March 1, 1940, including 
land at fair market value, was $68,085. 

[8] The Company engineers includ- 
ed $644 for materials and supplies as 
compared with $816 allowed by the 
Commission engineers. The Commis- 
sion engineers included in their esti- 
mate a provision for idle telephone 
instruments which the Company engi- 
neers included in Account 231. Since 
we have adopted the Commission engi- 
neers’ treatment of the inventory which 
places idle instruments either in prop- 
erty not used in public service or in 
materials and supplies, it is proper that 
we should adopt the Commission engi- 
neers’ estimate of materials and sup- 
plies to provide for the idle telephone 
instruments. We agree with our engi- 
neers that only a reasonable reserve of 
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idle instruments should be so included. 

The Company appraisal includes 
$1,250 for cash working capital. The 
Commission accountants recommend 
cash working capital of $750 at June 
30, 1940. The Commission is of the 
opinion that an allowance of $750 for 
cash working capital is adequate. 

Statement No. 3 of Commission’s 
Exhibit 3 shows that the net additions 
for the period March 1, 1940, to June 
30, 1940, were $361.34. 

The witness for the Company testi- 
fied that, although he considered that 
going value is a proper item in the 
valuation of utility property, in the 
preparation of the appraisal of the Al- 
bany Telephone Company nothing was 
added for that item for the reason that 
in his opinion there is no value over 
and above that found in the physical 
units for which a prospective pur- 
chaser would give any consideration, 
and that there are no rates that can be 
charged which the customers would 
pay that would give a (fair) return on 
the plant as it stands today. He fur- 
ther stated that if the time should 
come that the plant would get back to 
the 700 or more customers which it had 
in previous years, then before any re- 
ductions in rates should be made the 
item of going concern value and cost 
of establishing business should be 
considered, and at the present time he 
does not think there is any going value 
in the plant as such, and he does not 
believe any attempt should be made to 
figure it in at this time. The Commis- 
sion engineers made no estimate of 
going value, nor was there any testi- 
mony from them concerning that item. 

The original cost of the Company’s 
property used in public service at 
March 1, 1940; the cost of reproduc- 
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tion, and the cost of reproduction 
less depreciation of the property used 
in public service at March 1, 1940, in. 
cluding the fair market value of land, 
the net additions from March 1, 1940, 
to June 30, 1940, inclusive, and the 
amounts found by the Commission as 
required for cash working capital and 
materials and supplies have been here- 
inbefore stated. Having given con- 
sideration to all the above findings and 
facts, to all the information before the 
Commission in this case on the subject 
of fair value of the property, and to 
the fact that the property is integrated 
and coordinated, with business at- 
tached, necessary records and trained 
personnel, we are of the opinion that 
the fair value of the property of the 
Albany Telephone Company used and 
useful in public service at June 30, 
1940, was $76,000. 

With respect to the amount required 
to be set aside annua!ly to the depre- 
ciation reserve, the Company engineers 
prepared an estimate shown on page 
28 of Exhibit A—1 which is based up- 
on an estimated normal service life of 
various items of property, together 
with estimated salvage for each of the 
various accounts comprising this prop- 
erty. The composite requirement thus 
determined was 3.86 per cent, which 
results in $3,412 as the estimated an- 
nual allowance. 

The Commission engineers, after a 
study of the Company, stated that it 
was quite similar to the properties of 
the Clinton County Telephone Com- 
pany, Andrew County Mutual Tele- 
phone Company, and the Middle States 
Utilities Company on which studies of 
the annual depreciation had been made, 
and on which properties a recommen- 
dation of 3.25 per cent of the original 
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cost of the depreciable property was 
made. Accordingly, they recommend- 
ed that the same percentage allowance 
for annual depreciation be made on 
this property, recommending an an- 
nual allowance of $2,500 plus 3.25 per 
cent of the net additions subsequent 
to March 1, 1940. 

[9-11] Both groups of engineers 
determined the condition of the prop- 
erty by the observation method rather 
than by straight-line calculations based 
on age. Because of that fact, we are 
of the opinion that it is inconsistent 
and erroneous to use the straight-line 
method in determining the amount to 
he set aside annually to the depreciation 
reserve. We are of the opinion that 
the Commission engineers’ recommen- 
dation, which was derived from a 
study made on a similar property and 
which derivation gave effect to the 
method used in determining the ac- 
crued depreciation in the property, is 
consistent with the method used in 
determining the accrued depreciation. 
We are of the further opinion that the 
Commission engineers’ rate for annual 
depreciation should be adopted, but 
that the Commission engineers’ esti- 
mated annual allowance should be ad- 
justed upward to allow for our ad- 
justment in the estimated original cost 
of the depreciable property and the 
net additions since the appraisal. The 
Commission finds that the annual de- 
preciation allowance should be $2,565 
plus 3.25 per cent of the net additions 
subsequent to June 30, 1940. 

A witness for the Company intro- 
duced Company’s Exhibit C, showing 
a recapitulation of the recorded In- 
come Account for the years 1937, 
1938, and 1939. According to Com- 
pany’s Exhibit C the profit or loss 
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after the deduction of recorded depre- 
ciation allowances and fixed charges 
was—1937, $779.67 deficit; 1938— 
$166.82 profit ; 1939—$487.38 deficit. 

Another witness for the Company 
introduced Company’s Exhibit D, 
showing his estimate of the effect of 
the proposed increase in rates, a 5-year 
average of maintenance and other op- 
erating expenses, the depreciation al- 
lowance recommended by him, and the 
wage scales required by compliance 
with the provisions of the Federal 
Wage and Hour Law, resulting in esti- 
mated future net annual revenues avail- 
able for return in the amount of $1,- 
407.42, or 1.58 per cent return on 
$89,100. 

The Commission accountants intro- 
duced Commission’s Exhibit 3. State- 
ment No. 1 thereof shows the Income 
Account of the Company for the year 
ended June 30, 1940, as recorded and 
as adjusted to reflect estimated future 
conditions with the exception of pro- 
posed rate revisions and a change in 
the annual depreciation allowance. 
This exhibit shows the net annual rev- 
enues available for depreciation and 
return, as adjusted, to be the sum 
$1,849.24. 

After giving consideration to the 
evidence bearing upon the estimated 
future net annual revenue available 
for depreciation and return we are of 
the opinion that the estimates submit- 
ted by the Commission accountants re- 
flect a more detailed and accurate fore- 
cast and find the sum of $1,849.24 to 
be the proper estimate of net revenue 
available for depreciation and return 
to be expected under existing rates. 

We have previously found herein a 
reasonable annual depreciation allow- 
ance to be the sum $2,565, indicating 
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that the net annual revenues available 
for depreciation and return of $1,849.- 
24 produce a deficit of $715.76. 

We have found the fair value of the 
property of this Company devoted to 
public service to be the sum of $76,000. 
The Company does not ask for a fair 
rate of return on the present fair value 
of its property, but in order to prevent 
an impairment of service, now seeks 
authority to file a revised schedule of 
rates, which, according to the evidence, 
would increase the annual gross reve- 
nues by $2,251.09. 

We have heretofore shown that the 
Company would operate under an an- 


nual deficit of $715.76, and this sum, 
deducted from the proposed increase 
in annual gross revenues of $2,251.09 
leaves an estimated future annual te. 
turn of $1,535.33, or 2.02 per cent of 
the present fair value of the property 
as found herein. 

The Commission has carefully con- 
sidered the evidence in this case and is 
of the opinion that the Company’s re. 
quest is reasonable and in the public 
interest. 


James, Chairman, and Boyer, Fer- 
guson, Wilson, and Francis, Commis- 
sioners, concur. 
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Citizens of Washington 


Washington & Cherry Valley Telephone 
Company 


[D-E1984.] 


Re Washington & Cherry Valley Telephone 
Company 


[D-E2039.] 


Re Fred W. Leedham 


[D-E2044.] 
[Order No. 3821.] 


Service, § 231 — Abandonment — Operating losses. 


The Commission cannot force an individual to continue a utility opera- 
tion against his will, especially in view of a continuing financial loss. 


[September 18, 1940.] 
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CITIZENS v. WASHINGTON & C. V. TELEPH. CO. 


Prgrenirrong against inadequacy of telephone service, pett- 

tion for authority to discontinue operations, and petition 

for authority to operate and maintain telephone utility; serv- 

ice discontinuance authorized and petition for authority to 
operate granted. 


APPEARANCE: Fred W. Leedham, 


pro se. 


Barry, Commissioner: As all three 
of these cases refer to the same sub- 
ject matter, they will be disposed of in 
a single report. 

For several years complaints have 
been received by this Commission rela- 
tive to the adequacy of the telephone 
service furnished by the Washington 
& Cherry Valley Telephone Company 
operating in Washington, Windsor, 
and Hillsboro Upper and Lower Vil- 
lages, so-called. Circumstances result- 
ing in an admittedly poor service were 
further aggravated by road construc- 
tion, the 1938 hurricane, and the phys- 
ical incapacity of the individual owner 
of the system. 

Acting on these complaints the Com- 
mission held several conferences with 
Wilfred C. Clement, the owner of the 
utility, at each of which he agreed to 
improve the service. This was not 
done, and after further complaints, a 
formal investigation was instituted by 
the Commission. Several conferences 
were held with the owner and sub- 
scribers at Washington, commencing 
on June 14, 1939. 

At these meetings it was explained 
to the complainants, as it had been 
several times before to individuals or 
groups, that in a situation of this kind 
the Commission is by law limited in its 
action. It was evident that the owner 
of the utility was not financially able 
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to rehabilitate the system. If after 
hearing he should fail to comply with 
an order involving expenditures which 
he could not meet, the Commission 
could merely revoke his franchise, re- 
sulting in complete discontinuance of 
service. 

When it became apparent that Clem- 
ent was unable to improve the service 
the Commission tried to interest other 
telephone companies in taking over the 
territory without result. It was sug- 
gested to the residents of the area con- 
cerned that they form a codperative, 
secure the telephone property from 
Clement and operate it. Clement of- 
fered to sell at a fair figure, and finally 
offered to give the plant to anyone who 
would operate it. No one was inter- 
ested. 

As the situation appeared in the 
spring of 1940 the owner of the utility 
was unable to improve the service, and 
no other individual or group cared to 
do anything about it. 

The Commission then decided that 
it would be better to insure the con- 
tinuance of the service given than im- 
pose conditions resulting in no service 
whatever. The Commission cannot 
force an individual or group to under- 
take a utility operation, nor can it com- 
pel a utility operator to continue service 
if he elects to quit. 

On June 11, 1940, Wilfred C. 
Clement, owner of the Washington & 
Cherry Valley Telephone Company, 
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filed a petition for authority to discon- 
tinue operations as a public telephone 
utility. Following due notice a large- 
ly attended hearing was held in Con- 
cord on June 25, 1940, at which no di- 
rect opposition to the granting of the 
petition was offered. There was an 
insistent demand for improved service 
but no plan for bringing it about. 

Mr. Clement was granted a fran- 
chise to operate a telephone utility in 
the territory involved on October 31, 
1929, continuing a service of some 
years’ standing, Re Washington & 
Cherry Valley Teleph. Co. 12 NH 
PSCR 335. When Clement acquired 
the property there were some 120 sum- 
mer customers, this number being 
slightly reduced at other seasons of 
the year. Subscribers have fallen 
away until now there are less than 50. 
There are some 28 miles of pole line 
and 125 miles of wire. The business 
has been carried on at a financial loss 
for several years past, and, finding it 
financially impossible to carry on, 
Clement asked for relief. 

As previously stated, this Commis- 
sion cannot make an individual con- 
tinue in the utility business against his 
will, especially in view of a continuing 
financial loss. Furthermore, the grant- 
ing of the petition will leave the terri- 
tory open to anyone wishing to under- 
take the venture thereafter. 

At the request of the Commission, 
in deference to the wishes of summer 
customers and operators of boys’ 
camps, as well as to allow further time 
in which to interest some one in fur- 
nishing the service, Mr. Clement 
agreed to continue his operations until 
October 1, 1940. 

On August 9, 1940, Fred W. Leed- 
ham filed a petition for authority to 


operate a telephone utility in Wash- 
ington, Windsor, and that section of 
Hillsboro, formerly served by the 
Washington & Cherry Valley Tel. 
phone Company. Hearing was held 
on this petition at Concord on Septem- 
ber 5, 1940. 

Mr. Leedham has made mutually 
satisfactory arrangements with Mr. 
Clement to take over the present tele- 
phone plant. Officials of the New 
England Telephone & Telegraph Com- 
pany agreed at the hearing to codper- 
ate in every way possible with Mr, 
Leedham to the end that the service 
may continue and eventually improve. 
Mr. Leedham’s proposal is acceptable 
to the only group of users in the ter- 
ritory who have shown any construc- 
tive effort to continue the service. He 
is as fully aware as 1s this Commission 
of the difficulties confronting him, but 
is the only person who has shown the 
initiative and the courage to undertake 
the venture. We believe that he is 
capable of continuing the present serv- 
ice, and that with the patient codpera- 
tion of his customers, present and 
prospective, will be able over a period 
of years to rehabilitate the system. 

The investigation in case D-E1984 
is hereby discontinued. 

In view of all the facts we are of 
the opinion that the public good will 
be served by granting the petition of 
Wilfred C. Clement, doing business as 
the Washington & Cherry Valley Tele- 
phone Company to discontinue opera- 
tions, and of Fred W. Leedham to 
operate a telephone utility in the terri- 
tory formerly served by Clement. Our 
order will issue accordingly. 


Smith and Swain, Commissioners, 
concur. 
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IN HUNDREDS OF UTILITY AND 
PRIVATELY-OWNED FLEETS—IT’'S EXIDE 


EACE of mind is not something that can 
be purchased in the ordinary sense of the 
word. 


Nevertheless, hundreds of fleet operators 
whose buses, trucks or company cars must be 
on the road at any time and under all condi- 
tions, have ceased to worry about cranking and 
lighting failures since installing Exide Batteries. 


It is mighty gratifying to know that the bat- 
teries which Exide recommends for a particular 
job of cranking or lighting, can be depended 
upon to do that job satisfactorily without cod- 
dling, under the most severe conditions. Case 
records provide evidence of fleet owners oper- 
ating hundreds of vehicles, who have received 
an average of 125,000, 175,000 and even 200,000 
miles per battery. 


Why not equip your company’s vehicles with 
Exides? Our free booklet, “Battery Operating 
Instructions,” is yours for the asking . . . and 
it may help you arrive at a decision. 


THE ELECTRIC STORAGE BATTERY CO. 


The World’s Largest Manufacturers of Storage Batteries 
for Every Purpose 


PHILADELPHIA 


Exide Batteries of Canada, Limited, Toronto 
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$5,000,000 Expansion Program 
Planned by Pa. Power & Light 


ENERATING capacity of Pennsylvania 

Power & Light Co. will be increased 35,- 
000 kw. as a result of the new $5,000,000 ex- 
pansion program at the company’s “mine- 
mouth” steam-electric plant located at Hauto, 
near Mauch Chunk. 

The company recently placed an order with 
Westinghouse Electric & Manufacturing Co. 
for the high-pressure “topping” turbine. This 
unit will increase the capacity of Hauto to 
110,000 kw. when it goes into operation in the 
fall of 1942. 

Under construction now is an addition to 
the company’s Cedar steam plant located at 
Harrisburg. This new 15,000-kw. unit will go 
into service about April, 1941. 

These power plant expansion programs are 
a part of the company’s policy of keeping well 
ahead of requirements of its customers and 
always being prepared to meet anticipated 
power requirements, according to President 
J. S. Wise, Jr. Both Hauto and Cedar power 
plants are strategically located, Mr. Wise said, 
and the additional power they will produce will 
be available to consumers through the terri- 
tory served by the company by means of its 
completely interconnected system of transmis- 
sion and distribution lines. 


New Silex Dealer Offer Features 
Wide Neck Models 


HE Silex Company of Hartford, Conn., 

manufacturers of the genuine glass coffee 
maker, offers utility companies and other ap- 
pliance dealers another “January Special.” In 
repeating the popular free serving tray offer 
of several years past, Silex for the first time 
includes wide neck Bretton models. 

Silex also offers the “Four Aces Assort- 
ment”—a deal designed especially for dealers 
who want to boost their sales. “Four Aces” 
also features the popular wide neck models. 

A “Demonstrator Unit” is given free to 
dealers with every Four Aces assortment. 
These special offers are good until February 
28, 1941. 


MARTENS & STORMOEN 
successors to 
THONER & MARTENS 


Disconnecting and Heavy Duty Switches 
15 Hathaway St., 





Boston, Mass. 











Industrial Progress 


Selected information about manufacturers, new prod- 
ucts, and new methods. Also news on utility expansion 
programs, personnel changes, recent and coming events. 


Selective Calling Device for 
Mobile Radio Systems 
A 


NEW control device for mobile radio sys- 

tems, by means of which any one car or 
group of cars can be called without disturbing 
the other receivers in the same system, has 
been developed by the Emergency Communica- 
tion Section of the RCA Manufacturing 
Company. Known as the RCA Selective Call- 
ing Equipment, it may be applied to any new 
or existing radio system. 

It is ideally suited for use by utility com- 
panies with fleets of radio equipped service 
and maintenance cars. Heretofore, all work- 
men in the field have found it necessary to stop 
work and return to their cars during radio 
transmission to ascertain for whom the mes- 
sage was intended. Now it is possible to call 
the one receiver or selected group of receivers 
desired. All other receivers remain inoperative 
while the crews of those cars remain on active 
duty. 

The equipment consists of a transmitter cod- 
ing unit assembled on a standard speech input 
rack, and receiver decoding units similar in 
size and appearance to ordinary mobile receiv- 
ers. The control panel of the transmitter cod- 
ing unit has two rows of eight buttons, from 
which as many as 200 different combinations 
of numbers can be used. 

The mobile decoding unit is housed in a 
metal case measuring approximately 11 in. by 
7 in. by 7 in. and weighs approximately 15 
pounds. It operates from six volts d-c and re- 
quires about 15 milliamps at 200 volts from 
the receiver power supply during times of sig- 
nal transmission, and two milliamps on stand- 
by. The decoding unit will operate from sig- 
nal inputs of from 100 milliwatts to 3 watts, 
and requires an audio signal only. 


1941 G-E Refrigerator Line 
Features 7 Cu. Ft. Models 


IXTEEN new electric refrigerators, including 
porcelain-finish models and extra-large and 


S 


extra-small sizes, comprise the complete line 
for 1941 just presented by the General Electric 


appliance and merchandise department, 
Bridgeport, Conn. But the striking new note in 
the G-E line for the year consists in a shift to 
seven-cubic-foot deluxe models, incorporating 
the newest styling and engineering develop- 
ments. The new “sevens” reflect the strong 
tendency on the part of families purchasing 
their second electric refrigerator to deman 
greater storage capacity as well as versatility 
and refinement in refrigeration services. 
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CHEVROLET TRUCKS 


MOST POWERFUL 
TRUCK ENGINES IN THE LOW-PRICE FIELD 


90- 93-HORSEPOWER 
HORSEPOWER HEAVY DUTY 

STANDARD ‘‘LOAD-MASTER” 

ENGINE ENGINE 


(Optional at extra cost os 
Heavy Duty trucks) 















CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICHIGAN 


OUT-PULL * OUT-VALUE * OUT-SELL 


60 MODELS - - - ON NINE LONGER WHEELBASES - - - A COMPLETE LINE FOR ALL LINES OF BUSINESS 
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Ten separate storage and preservation serv- 
ices are emphasized, as follows: (1) The mak- 
ing and storage of 12 pounds of ice cubes; 
(2) Storage for 20 packages of frozen foods, 
sufficient for 80 servings; (3) Quick chilling— 
near freezing—for bottled and canned bever- 
ages, or for extra ice cubes; (4) High humid- 
ity—low temperature storage for as much as 
ten pounds of meat in the glass cold storage 
compartment; (5) Multi-bottle storage for as 
much as eleven quarts of milk, including the 
half-gallon and gallon containers likely to be 
in use in the near future; (6) A conditioner 
for keeping butter soft enough for spreading 
through the use of a 3-watt heating element; 
(7) High-humidity vegetable storage under 
glass; (8) Ten quarts of fresh fruit storage 
under glass; (9) Solid stainless steel, tray- 
type, sliding shelves for general storage, and 
( A new non-refrigerated dry storage 
space, of more than 27-quart capacity. 

Embodying all the new features, including 
an entirely fresh exterior styling, the 1941 
model B7, or Deluxe, will be the focal point of 
General Electric step-up selling for the year. 
Wider, higher, and larger than last year’s top 
six, which it replaces, this model offers a sim- 
pler, more massive appearance than have pre- 
vious designs, with a new nameplate, latch, and 
base grille. It’s all-steel electrically-welded 
cabinet is finished in Glyptal-baked enamel and 
rustproofed, with porcelain interior. A similar 
model, PB7, has porcelain exterior finish. An 
entirely new feature is a non-refrigerated dry- 
storage drawer in the base. Also standard 
equipment on this model is the butter condi- 
tioner, located in the top left corner of the 


cabinet. The glass-topped fruit and vegetable . 


drawers have been made wider and deeper than 
in previous models, and to make room for bulk 
storage they may be stacked on either side 
without sacrificing their convenient sliding 
feature. 


Washer Reduces High Bills 


a type ball bearing faucet washer is said, 
to offer utility service departments an 
opportunity to build customer goodwill by re- 
ducing “high bill” complaints. The manufac- 
turer, Economy Valve Company, points out 
that the new washer, called “water miser” can 
be easily installed as routine procedure when- 
ever a hot water heater of any kind is sold. 

The water miser washer is said to complete- 
ly eliminate leaky faucets, the cause of most 
high bill complaints. Besides reducing exces- 
sive fuel and water costs, the new washers 
prevent stained sinks, basins and tubs caused 
by dripping water. 





DICKE TOOL CO., Inc. 
DOWNERS GROVE, ILL. 
Manufacturers of 
Pole Line Construction Tools 
They’re Built for Hard Work 











Faber-Murphey Organization 
To Handle “El” Advertising 


Edwin C. Faber and C. H. Murphey, widely 
known transportation advertising executives 
have been granted control of the advertising 
concessions of Chicago Rapid Transit proper. 
ties, as well as the buses of the Chicago Motor 
Coach Co., effective January 1, 1941, according 
to a recent announcement. 

The new company, to be known as Chicago 
Car Advertising Company, will be located at 
333 North Michigan Avenue Building, Chi- 
cago, and 521 Fifth Avenue, New York City. 

Considered one of the choice advertising 
concessions in the transportation field, the Chi- 
cago “El” will be the Mid-West nucleus of the 
newly formed organization. Mr. Faber and Mr, 
Murphey, formerly president and sales execu- 
tive, respectively, of the advertising companies 
of the late Barron G. Collier, will serve in 
similar capacities in their own company which 
has no connection with any other organization, 

In making the announcement, Mr. Murphey, 
vice president of the new company, said they 
had devoted all of their energies to obtaining 
these Chicago properties because they recog- 
nize that in many important respects they 
represent for the national advertiser the 
“cream of the field.” The Chicago elevated 
cars provide exclusively the largest standard- 
ized display space in the United States, 16 by 24 
inches. Serving daily greater Chicago’s pur- 
chasing power, this service is augmented by 
dominant poster locations at 175 elevated sta- 
tions. 

The Chicago headquarters of the new com- 
pany will house a complete and experienced 
staff in every department of this specialized 
work. A Merchandising Service which fea- 
tures distribution and display of advertised 
products will be maintained. 


Low-cost Searchlight For 
Protective Lighting 


NEW low-cost 18-inch 1000/1500-watt in- 

candescent searchlight, designated Type 
S-5, manufactured by the General Electric 
Company, is particularly adapted for use in 
protective lighting systems now being in- 
stalled by industrial concerns to prevent night 
sabotage. 

The new searchlight is equipped for pilot- 
house or hand control, and comes with either 
a low or high pedestal. With the pilot-house 
control, the searchlight can be mounted atop a 
guard house or lookout tower and controlled 
from within the house with the aid of a hand 
lever connected by a steel rod to the light 
above. 

A highly efficient silvered glass parabolic re- 
flector provides accurate control of the light 
beam. A spherical auxiliary reflector in front 
of the lamp eliminates stray light and builds 
up beam intensity. 

The searchlight casing is made of sheet 
aluminum, similar to that used in modern 
sports floodlights. This has enabled a sub- 


Mention the Fortnicutty—It identifies your inquiry 


JAN. 30, 1941 





january 



















































anuary 30, 1941 Public Utilities Fortnightly 


yy COW eZE you want 
more quick clean pipe cuts 
from a cutter wheel... 


is Housing ever 


SS D : | your an- 
swer. That thin forged tool- 

steel blade, assembled in a 

solid steel-bushed hub rolls 

right through iron, steel and 

brass pipe —and leaves prac- 

tically no burr. And it keeps 

rolling, gives you many more 

cuts per wheel, saving you 

money. There’s also a special smooth- 
cutting heavy-duty wheel — and both 
standard and heavy-duty cutters, each in 
4 sizes, "to 4", powerful tools that 
always cut true. Save work and money— 
buy Rizaip Cutters at your Supply House. 


THE RIDGE TOOL COMPANY, ELYRIA, OHIO 





os 


Fl Es tl PIPE TOOLS 
In use all over the world 
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stantial reduction in the cost of the unit. A 
door glass, clamped over the face of the 
searchlight, makes the unit weatherproof. 


“Pendaflex” Filing Method 


NEW method of vertical filing termed 
“Pendaflex,” has been perfected by Ox- 
ford Filing Supply Company, Brooklyn, N. Y., 
according to a recent announcement by this 
company. 
A simple steel frame is placed in any letter 
or legal size drawer after removal of the fol- 
lower block or other supporting means. Frames 








are supplied to fit drawers of various depths 
and these frames remain in the drawers per- 
manently thereafter. 

The folders, fitted with hanger rods and 
slant insertable celluloid tabs, are suspended 
from the frames, on which they slide easily 
back and forth. Working space for the inser- 
tion or removal of a folder is made with finger- 
tip effort. Once so made, it remains as the 
folders, being suspended, cannot sag or lean 
against each other. Headings are always on 
the same level and the position of the tabs 
are easily changed as desired. 

There is no follower block to fuss with and 
the elimination of many motions necessary 
with ordinary filing method makes this new 
form of vertical filing a labor saving device. 
Each folder will hold up to 1% in. of papers 
or bulky catalogs with equal facility and the 
folders will last for years. While guides are 
provided, they are unnecessary in most sys- 
tem setups thus saving additional space and 
expense. 

The Pendaflex filing method is also incor- 
porated in a Desk Data Outfit consisting of 
a steel tray, 25 folders and 100 headings which 
outfit will fit in the deep drawer of practically 
all modern desks. 


Utility to Spend $3,600,000 


O HIo Edison Company, subsidiary of Com- 
monwealth & Southern Corp., will spend 
$3,600,000 to install a new 35,000-kw. turbo- 
generator in a new building at the Gorge 
— plant according to A. C. Blinn, presi- 

ent. 

Work will start next spring and comple- 
tion is scheduled for the fall of 1942. 


New Transit Orders 


Baltimore 


The Baltimore Transit Company has ord- 
ered, 49 new PCC cars from Pullman Standard 
Car Manufacturing Company of Worcester 
Mass. This is their fourth order for PCC 
cars and will bring the Baltimore total to 155. 
Delivery of the new cars is expected in about 
4 or 5 months. Of the new order, 25 cars will 
have motor and control equipment built by 
Westinghouse. 


Milwaukee 


Thirty new 40-passenger trolley coaches 
have just been ordered by the Milwaukee Elec- 
tric Railway and Transport Co. from the St. 
Louis Car Co. It is the Milwaukee company’s 
fourth order for trolley coaches with shipment 
scheduled for the middle of next year. Fifteen 
of the new coaches will employ 125 hp series 
motors and dynamic braking to be furnished 
by Westinghouse. 


Wilkes-Barre 


Wilkes-Barre Railway has placed its second 
order for trolley coaches, bringing to 23 the 
total number of coaches for that city. This 
latest order was for 6 Mack 40-passenger 
coaches, each having series motor drives with 
dynamic braking. This electrical equipment 
will be Westinghouse. Shipment is expected 
early in 1941. 


Kelvinator Sets New Low 
Price for 1941 Effort 


NEW selling program is being introduced 

by the Kelvinator Division of Nash-Kel- 
vinator Corporation designed to consolidate 
and further the record-smashing gains made 
by dealers with the company’s successful 1940 
manufacturing and selling program for Kelvi- 
nator electric refrigerators. 

A new low price for an equipped refriger- 
ator is a highlight of the 1941 promotion. Last 
year the lowest priced equipped refrigerator 
delivered for $139.95. This year’s new model 
D-6 delivers for $124.95. 

Following the successful sales and manu- 
facturing program originated in 1940 of offer- 
ing large electric refrigerators at lowest possi- 
ble prices, Kelvinator will in 1941 present a 
“step-up” line of eight large refrigerators. The 
base price is set at $114.75 for a big 6% cubic- 
foot model, the same base price level as last 
year, but other models in the line have been re- 
duced as much as $30. 

All models have been stepped up in value 
and this value is visible at a glance to both re- 
tailers and purchasers. This increase in value 
has been made despite the fact that the 1941 
prices will, in the main be lower than 1 
prices. 

Two sizes—63 and 8% cubic foot sizes— are 
in the 1941 line and the “step-up” selling fea- 
ture of the line, which was such a big success 
for dealers in 1940, has been accentuated. 
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8333 kva 
36 kv 
Single-phase 


Equipped with 
standard Penn- 
sylvania  Uni- 
Row Radiators 
and Straight- 
Line Tap 
Changers. 
Subjected to 
impulse, tem- 
perature run 
and other 
A.1.E.E. tests. 


TRANSFORMER COMPANY 


1701 ISLAND AVENUE, N. S., PITTSBURGH, PA. 
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The company’s Leonard Division also has ° 


announced seven completely new electric re- 
frigerators which boast a host of new beauty 
and convenience advancements such as the 
new “Hi-Humid” models with glistening glass 
interiors and the new “Presto Shelf” that 
“works magic” with food compartment shelf 
arrangements. 

The 1941 line of Leonards consists of five 
6% cubic-foot cabinets and two 8% cubic-foot 
cabinets. Prices which represent savings of as 
high as $30 on de luxe models, are lower than 
ever before, particularly in view of the many 
“extras” incorporated in the new line of 
Leonard refrigerators. 


Payment to I. B. M. Employees 
In U. S. Services 


EMBERS of the International Business 

Machines Corporation who are now in 
the military or naval service of the United 
States,.or who enter it, and who have been in 
the I. B. M. organization for one year or more 
will receive the equivalent of three months’ 
compensation, according to a recent announce- 
ment by the corporation. Those who have 
been in the service of the company for less than 
one year will receive the equivalent of one and 
one-half months’ compensation. This com- 
pensation will be divided into equal monthly 
payments during the year they are in the serv- 
ice of the government. 

Such compensation, the announcement 
stated, will be based on the earnings of the 
men at the time they enter the services of the 
government, except that the annual rates of 
pay on which such compensation will be based 
will not, in any case, exceed $4,000 per annum. 

The continuous service record of the men 
will not be broken, and their insurance and 
other benefits will he kept in force. 


''Wood Preserving Corp. Now 
Division of Koppers Co. 


HE Wood Preserving Corporation, form- 

erly a Koppers Company subsidiary, be- 
came an operating and sales division of Kop- 
pers Company effective January 1, 1941. 

The change was made in order to simplify 
the Koppers corporate structure and to fur- 
ther integrate operating and sales activities 
with other divisions of Koppers Company. No 
changes will be made in the general manage- 
ment of Wood Preserving plants. 

The Wood Preserving Corporation was or- 
ganized in 1930 as a subsidiary of Koppers 
Company, and included the consolidation of 
Ayer and Lord Tie Company, Century Wood 

' Preserving Corporation, National Lumber and 
Creosoting Company and subsidiary com- 
panies. 

The corporation is engaged in the prefabri- 
cation and pressure treatment of timber, with 
creosote and other wood preservatives, for 
structural and bridge timbers, telegraph and 
telephone poles, highway posts, railroad ties, 
building lumber and marine piling and docks. 
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Equipment Literature 


G-E Bulletins 


Among recently published G-E Bulletins 
are the following: 

Electrostatic Voltmeter (GEA-3020A), 
Portable instrument with unusual character- 
istics designed for a-c and d-c measurements 
of voltage on systems where one line js 
grounded. 

G-E Instruments and Time Switches (GEA- 
2753). Describes indicators and recorders for 
detecting power leaks and maintaining motor 
efficiency. 

Size One Magnetic Motor Starter (GEA- 
2964A). A small size starter easy to install 
and has the ability to “take it.” 

Frequency - Modulation Communication 
Equipment (GEA-3480). Describes “FM” and 
the emergency service and the general plan of 
the G-E line offered by the Radio and Televi- 
sion Department. 

Relays. Three bulletins on Relays. Voltage 
Relays (GEA-3482), Multicontact Auxiliary 
Relays (GEA-2711A) and Plunger - Type 
Overcurrent Relays (GEA-3481) have been 
issued by the General Electric Company, 
Schenectady, New York. 


Motors 


Three bulletins on motors were issued re- 
cently by the General Electric Company, 
Schenectady, New York. Two describe heavy- 
duty d-c motors (Bulletins GEA-1868B and 
GEA-1542D) having constant speed of 1 to 60 
hp and 50 to 300 hp. A third bulletin (GEA- 
3307) describes self-starting synchronous in- 
ductor motors for applications where a long- 
lived source of low-speed torque or power at 
constant speed is needed. 


The Lincoln Weldirectory 


This 60-page, illustrated booklet (83 x 1 
in.) contains a very complete description of 
welding products and welding services offered 
by The Lincoln Electric Company, Cleveland, 
Ohio. 


¥ 


Personals 
General Electric 


General Electric has recently announced the 
following appointments : 

J. J. Curtin, who for the last 11 years has 
been in charge of sales promotion and pub- 
licity work in the motor division of the In- 
dustrial Department, has been transferred to 
the wire and cable division of the Central Sta- 
tion Department at Fort Wayne, Ind. He is in 
charge of magnet wire sales, replacing B. F. 
Ilsley, who moved to Schenectady to be gen- 
eral assistant to W. V. O’Brien, division mana- 
ger of wire and cable. O. F. Vea has taken 
over the work formerly handled by Mr. Cur- 
tin. 
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Helps You 


for DEFENSE 


CRESCENT’S large, complete and up-to-date 
facilities for the manufacture of electrical wires 
and cables are meeting the great demands for 
industrial expansion for national defense. 
These facilities are backed by over 50 years’ 
experience and skill in the manufacture of 


@ POWER CABLES @ CONTROL CABLES 
@ SIGNAL CABLES @ PORTABLE CABLES 
@ BUILDING WIRES 






















Also 


Drop Cable 
Lead Covered 
Cable 
Magnet Wire 
Parkway Cable 
Service Entrance 
Cable 
Varnished 
Cambric Cable 
Weatherproof 
Wire 





All types of Building Wire and all kinds of Special Cables to meet A.S.T.M., A.R.A. 
1.P.C.E.A:, N.E.M.A., and all Railroad, Government and Utility Companies’ Specifications. 
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P. A. McTerney has been appointed manager 
of sales, large motor and generator division of 
the Industrial Department. In his new posi- 
tion, Mr. McTerney is in charge of sales of 
large direct-current motors and generators and 
motor-generator sets, as well as synchronous 
motors and a-c engine and belt-driven gener- 
ators. 

An apparatus agency sales section has been 
added to the Industrial Department, according 
to a recent announcement by J. E. N. Hume, 
vice president in charge of the department. It 
is under the supervision of G. L. Irvine, who 
has been appointed manager of apparatus 
agency sales. The new section is responsible 
for the distribution of apparatus through G-E 
distributors, dealers, and agents for the pur- 
pose of assuring best possible service to the 
ultimate user of G-E apparatus and to facili- 
tate the application of new and existing com- 
pany products. 

G. E. Cassidy has been appointed engineer 
of the general applications section, a new divi- 
sion of the Industrial Engineering Depart- 
ment. This new section is responsible for such 
applications as central station auxiliary drives, 
dynamometers and engine testing equipments, 
reciprocating and centrifugal compressors. 

J. S. Overstreet has been placed in charve of 
wire and cable sales, G-E Wire and Cable 
Division, Schenectady. 

F. M. Spaugh, formerly factory repre- 
sentative of the G-E Lighting Division, at 
Lynn, Mass., was placed in charge of the sales 
of floodlighting, traffic control, and signal 
equipment, at Schenectady, January Ist. 

J. W. Howard, of Schenectady, replaced 
Mr. Spaugh at the G-E Lynn River works as 
commercial representative of the lighting divi- 
sion. C. C. MacAllister, formerly in charge of 
the sale of traffic control and signal equip- 
ment at Schenectady, will assist in the design 
of that equipment at the Lynn River works. 

Harry L. Erlicher, purchasing agent of Gen- 
eral Electric since 1931 and an employee of the 
company 40 years, recently was elected a vice 
president. He will continue to be in charge of 
the company’s purchasing activities. 


Florence Stove Company 


Henry H. Morse, vice-president in charge of 
sales, has announced several important changes 
in the sales organization of the Florence Stove 
Company, Gardner, Massachusetts. 

H. E. Golden, formerly manager of the New 
York Division, becomes general sales manager. 
In this new capacity he will supervise sales in 
all the company’s seven divisions. Mr. Golden 
has been connected with Florence sales for 14 
years; three years as sales manager of the 
Mid-West division and for the past 11 years as 
sales manager of the New York division. 

H. R. Singleton has been appointed assistant 
general sales manager. Mr. Singleton has been 
with the Florence Stove Co. for 15 years and 
for the past 9 years he has been assistant to 
Mr. Morse. 

R. H. Taylor succeeds Mr. Golden as mana- 
ger of the New York division. Mr. Taylor 


formerly traveled the Iowa territory for 
Florence and for the past 4 years has assisted 
Mr. Golden in directing sales activities in the 
New York division. 


Westinghouse Elec. & Mfg. Co. 


The following new appointments have re- 
cently been announced by the Westinghouse 
Electric & Manufacturing Co.: 

W. A. Sumner, has been named manager of 
distribution transformer engineering at the 
Westinghouse Electric & Manufacturing Com- 
pany, Sharon, Pa. Mr. Sumner has previously 
been section engineer at the Sharon works, 

Charles Cook, has been appointed manager 
of steam service at the South Philadelphia 
Works of the Westinghouse Electric & Manu- 
facturing Company. Since 1920, Mr. ‘Cook has 
been in charge of the engineering activities of 
the service department at the South Philadel- 
phia headquarters of the company. 

Elmer G. Horton, has been appointed mana- 
ger of the New Haven, Conn., office of the 
Westinghouse Electric & Manufacturing Com- 
pany. The appointment marks Mr. Horton’s 
completion of ten years’ service as a salesman 
for Westinghouse. During the last two years 
he has had headquarters in New Haven. 


Gas Refrigerator Distributors, Inc. 

F. E. Sellman, for the last ten years vice 
president of Servel, Inc., heads a new com- 
pany, Gas Refrigerator Distributors, Inc., 
which he formed to handle the distribution and 
sale of Servel Electrolux Refrigerators in 
metropolitan New York and Westchester 
County. 

Mr. Sellman has had a long and active career 
in the gas industry. He has served on various 
committees of the American Gas Association 
and was a director of the Association of Gas 
Appliance and Equipment Manufacturers 
when that association was formed and is a 
past treasurer of A. G. A. E. M. 


Glenwood Range Co. 

H. E. Nickerson has been appointed sales 
manager for the Glenwood Range Company, 
Taunton, Mass. He succeeds W. A. McDonald 
who resigned due to ill health. Mr. Nickerson 
has been associated with Glenwood for more 
than 17 years. Upon his recovery it is ex- 
pected that Mr. McDonald will return to Glen- 
wood to take charge of a large sales territory. 


International Business Machines Corp. 

Reginald Rumwell recently was appointed 
advertising manager of International Business 
Machines Corporation. He succeeds Arch 
Davis, whose promotion to the post of execu- 
tive secretary was recently announced. | 

Mr. Rumwell, a native of San Francisco, 
was manager of the company’s exhibit at the 
Golden Gate International Exposition in both 
1939 and 1940, and in addition he acted as 
coérdinator of the work of planning the IBM 
exhibit at the New York World’s Fair in 1940. 
He was previously a member of the company s 
sales organization in San Francisco. 
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abeh any 3 
. Billing 


in Une 


GRY 
SPEED Tree 


You may have just as many billing ma- 
chines as you have typewriters when you 
use the Egry Speed-Feed . . . the amazing 
device that converts any typewriter into 
a billing machine in one minute without 
change in typewriter construction or op- 
eration. Speeds up the output of typed 
forms 50% or more by eliminating all 
manual labor incident to the inserting and 
removing of carbons, making all time of 
operator productive. Uses Egry Continu- 
ous Printed Forms and Egry Speed-Feed 
Carbons, writing 300 or more sets of forms 
with a single loading of carbons, eliminat- 
ing use of costly one-time pre-inserted 
carbon forms and other wasteful types. 

































"at Bane "Mower oy 


~ St ees 


FAMPc Ee I 





Demonstrations of the speedy, economical, effi- 
cient, time-, labor- and money-saving Speed- Feed The Speed-Feed cost less =~ 2c per _day for 
in your own office without cost or obligation. only one year. No ts, noth- 
Write today for literature. Dept. F-130. ing to get out of order. Get o the facts at once. 


The EGRY REGISTER Company 


Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 





The Egry Register Co., (Canada) Ltd. King & Dufferin Sts., Toronto, Ontario, Canada 
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Attacks 


the Slag Problem 


AO 


- at its roots 


the B&W Open-Pass Boiler, the prob- 
of realizing trouble-free super- 
eater performance is attacked by a 
ethod that goes far beyond such ex- 
edients as tube-spacing and slag-re- 
oval apparatus employed in the past. 
strikes at the cause of slag-fouling of 
perheater tubes in high-pressure, high- 
mmperature units. It does not merely 
empt to relieve a condition that at 
ne time appeared to be incurable be- 
ause of the fixed fusing-temperature 
f any given coal ash and the necessity 
f delivering gases of high temperature 
0 the superheater. 


the Open-Pass Boiler, this problem is 
Hacked directly at its roots. There is 
ore complete elimination of the ash, 
ue to better methods of decreasing the 
uantity of ash carried to the super- 


-188-T 


heater. Furthermore, this ash is all dry 
and granular, instead of sticky in lanes 
when it reaches the superheater, be- 
cause there are no lanes of higher-than- 
average temperature gases. 


And, these desirable results are ob- 
tained in a unit having features of 
inherent economy, without sacrificing 
other desirable operating characteris- 
tics such as stability of flame and ease 
of slag tapping over a wide range of 
loads. 


All these form sufficient reason why the 
boiler should depart radically from tra- 
ditional designs. Its adoption for 10 
stations, with units having a combined 
capacity of over 9,500,000 pounds of 
steam per hour, is evidence of the 
soundness of the principles on which 
the design of the boiler is based. 


THE BABCOCK & WILCOX COMPANY 


eS LIGERTY STREET 


NEW YORK, N. Y. 


‘BABCOCK & WILCOX 
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HOOSIER ENGINEERING COMPANY 


CHICAGO 46 SO. 5TH ST., COLUMBUS, OHIO NEW YORK 


Canadian Hoosier Engineering Company, Ltd. 
Montreal 


ERECTORS OF TRANSMISSION LINES 
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It tells why 


the rugged 


Your new 1941 door catalog is te 
pook that shows why Kinw 


so widely preferred in such as yours. 
ble, space-saving, coiling operation of 
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ency and durability. 


issue of the 
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unsurpassed for economy, effici 


Send for yout free copy: Write today! 
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Look up in this new book: 


@ factors influencing adequacy of rates 
methods for determining rate base 
how to provide for depreciation 
and expenses 

income to which utility is entitled 
value of service 

trend in prices 

public policy 

necessity for surplus 

tes? period for determining rates 
regulation 

electric rates 

gas rates 

water rates 

telephone rates 

@ stree? railway rates 

@ service by the particular utilities 


See these 28 chapters: 
Section | Valuation 
The Rafe Base 
Ascertainment of the Rate Base 
Auxiliary Expense Items 
Special Tangible Items 
Intangible Hems of Value 
Section II Depreciation 

Nature and Kinds of Depreciation 
Necessity of Providing for Depreciation 
Depreciation Fund or Retirement Re- 


serve 
Accumulation of the Reserve 
Treatment of Accrued Depreciation 
Section lil Expenses 
General Consideration Regarding 
Expenses 
Operating Expenses 
Section IV Return 
Gross Revenue 
Factors Affecting Reasonableness of 


Return 
Reasonableness of Return as a Whole 
Section V Discrimination 
Discrimination in Rates 
Discrimination in Service 
Section Vi Rates 
Regulation of Rates 
Elements Underlying Rate Determina- 


tion 
Electric Rates 
Rates for Other Utilities 
Section VII Service 
Genera! Rules for Service 
Extensions of Service 
Abandonment of Service 
Ownership of Equipment 
by Particular Utilities 


Let this new book help you solve 


— 


present-day problems of 


DETERMINING FAIR AND 
PROFITABLE UTILITY RATES 





y, 





Here is a timely, important book which compre- 
hensively covers the field of public utility rate de- 
termination, service and discrimination, treating the 
subject from the viewpoint of the engineer and man- 
ager rather than from that of the lawyer or economist, 


Elements of 


UTILITY RATE DETERMINATION 
By John M. Bryant 


Professor of Electrical Engineering, Univ. of Minnesota 


and Raymond R. Herrmann 
Rate Engineer, Northern State Power Co. 


464 pages, 6x9, $4.50 


F ILLED with usable, factual information, this book thor- 
oughly discusses the factors, methods and problems in- 
volved in evaluating public utility property and service for the 
purpose of rate-making. In it the authors give the reasons for 
regulation of utility rates, describe the methods used to ac- 
complish such regulation, and outline the practical limitations 
involved. 

In clear, practical terms, it brings you the essentials of valu- 
ation, depreciation, expense, return, etc., as factors in the 
establishment of proper rates for the various utility services. 


Just Out Based on Tested Methods 
—not Theories 





For illustrative mate- 
rial and definitions the 
authors have used nu- 
merous citations from 
background and key 
cases decided by com- 
missions and _ courts, 
and in no instance is any 
material offered which 
has not been actually 
tried and found work- 


- youn M BRYANT. able. 


nme i 





PUBLIC UTILITIES FORTNIGHTLY, INC. 
MUNSEY BLDG., WASHINGTON, D. C. 
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Customer Usage Data 
© At Lower Cost ein Less Time 
of | eWith Greater Accuracy 


vD 
ES THE ONE-STEP METHOD 
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ok ©] ANALYSIS 
ms in- F 8 i L L LY i 
for the 
p< for R & §S Bill Frequency Analyzer: developed for our Utility Rate Service. 
Rad ac- The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
ations prepared of all items and a ption total lated which serves as a 
control. At the same time—through this single operation—the bill count for 
4 te each kw.-hr. step is made by the electrically controlled accumulating registers. 
in e 
rvices. 
lethods . ' : ‘— 
$ @ A continuance of frequent rate changes—the necessity of checking load-building 
mate- activities—the pressing need for current data on customer usage—are but a few of 


ns the the reasons many Companies are using R & S ONE-STEP METHOD to analyze and 








‘o compile information required for scientific rate making. They have not only reduced 
1 key the costs on this work to an average of one-fifth of a cent per item, but have obtained 
- monthly or annual bill-frequency tables in a few days instead of weeks and months. 
courts, 

aa ® Write for your copy of "The One-Step Method of Bill Analysis," an interesting 
pose. booklet which describes briefly how these savings are accomplished. 

WOrk- 

— Recording & Statistical Corporation 

Cc Utilities Division 





102 Maiden Lane, New York, N. Y. 


Boston Chicago Detroit Montreal Toronto 


, Cc. 
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Four SMELLS and commotions— 
that, to most of us, is a good summary 
of the mystic fields of Chemistry and 
Physics. Their lingo — phenol, butyl 
alcohol, trinitrotoluol, isopropyl spir- 
its—is something to use in cross-word 
puzzles. 


We let the practitioners of the mod- 
ern Black Arts cheerfully alone, know- 
ing in due time that it will all make 
sense. The day invariably comes when 
we get a new radio tube, a new medi- 
cine, clothing of glass, hats made of 
milk, cold light, air-conditioned rooms 
—all the every day products which to 
grandfather would have been 200,000 
miracles.* 


The only tragedy is that we take so much 
for granted. We are all quite sure that 
our grandchildren will see 200,000 more 
miracles. 


But that’s not necessarily true. These mir- 
acles of the past and those of the future come 
from a happy combination of ‘foul smells 








200,000 Products Grandpa Never Had 





and commotions” with a peculiarly Ameri- 
can miracle—the American Free Enterprise 
System. 


The miracles of America don’t come from 
the marble halls of the District of Columbia. 
They happen in the brains and spirits of free 
men working together. 


When you hear men say we need more 
laws, more restrictions, more dictocracy, you 
are listening to men who have lost faith in 
America. They will stop the miracles to 
come, as their way of thinking would have 
stopped the 200,000 grandpa never saw. 

So listen instead to those who want Amer- 
ica to go ahead. Business is for more things 
for more people. So What Helps Business 
Helps Us All. 

*Write for “The Case for Industrial Ch 
enclosing 10 cents to cover costs. 





try 


This message is published by 


NATION’S BUSINESS 


It is the 46th of a series contributed toward a 
better understanding of the American system 
of free enterprise. If you’d like to express 
your views on the American Way why not 
write to your Congressman or Senator? 
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Ler’s be 
Suggestive 


7 ES, let’s both be suggestive . . . in a nice way of course. We 


want to sell store fronts, and you wish to sell illumination for 








store exteriors. We will both get farther if we both suggest com- 






plete exterior remodeling, with exterior illumination. 















It works this way. For our part, the sale of a store front usually 


means much greater illuminated areas—signs, vestibules, pilasters 
— and piers—novel uses of light and glass to attract attention—for we 
rise : . i 
know a well lighted front will be most effective. 


rom On the other hand, it is to your advantage to suggest a new front, 

bia. < 3 ‘ P 

men for that will give you more to work with ... more to illuminate 
successfully . . . more possibility of an increased load. 

— It’s only logical, then, for those interested in selling increased 

you - . a P ‘ 

be illumination to suggest a new store front, and for those interested in 

; to selling store fronts to suggest and incorporate in their recommenda- 

eahied tions a greater use of light. 

ner- When you think of store fronts, think of “Pittsburgh” Pittco 

ngs Store Fronts . . . the leader in the field. 

less 

ry” 


ITTCO STORE FRONTS 


| PITTSBURGH PLATE GLASS COMPANY 
"PUTSBURGH stands for Quality Glass and aint 
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A new book for metermen 


TELLING HOW TO 


measure alternating-current 


energy with the induction 


watt-hour meter 


January 30, 194 





Make the information on 
metering in this practical 
new book bring you real 
profit... 


You know your job. But the 
more you know about it, the 
more you know about the tools 
you work with, the more you 
know about attacking and 
solving properly special prob- 
lems in your line—the more 
valuable you are as a man and 
as an employee. 


THESE TEN PRAC. 
TICAL CHAPTERS 
WILL HELP YOU 


@ Early History of the Watt- 
hour Meter Art. 


® Elemental Theory of Torque 
Production. 


@ Essential Elements of the 
Watt-hour Meter. 


® Application of the Essential 
Elements in Modern Meters. 


® Watt-hour Constants; Gear 
and Register Ratios. 


@ Vector Analysis of the In- 
duction Watt-hour Meter. 


© Compensation of Errors. 
® Polyphase Metering. 


@ Analytical Checking of Meter- 
ing Schemes. 


® Metering Special Circuits. 


This informative book answers for metermen the follow. 
ing questions: 


1. What makes the disk in a meter go around? 

2. How can this revolving disk be made to measure 
energy P 

3. What metering scheme should one use to measure 
the energy in a particular circuit? 

4. How may one be sure that all the energy in such a 
circuit is metered by the particular scheme chosen? 


The presentation is based throughout on the author's 
long experience in teaching metering principles to groups 
and special classes of metermen. 


THE MEASUREMENT OF 
ALTERNATING-CURRENT 
ENERGY 


BY DONALD T. CANFIELD 


Associate Professor of Electrical Engineering, 
Purdue University 


210 pages 514 x 8, 74 illustrations $2.00 


HE book begins with an outline of the development 

of the principles of metering. It then provides an 
answer to the question: What are the ways and means, 
together with their modifications, of producing a torque 
on a rotatable member by electromagnetic means? 


After showing the possibilities of producing rotation in 
a disk by electromagnetic means, it explains why such 
motion must have a purpose. Then follows a discussion 
of the remaining essentials of an energy meter and the 
application of these essentials in modern meters. 


Meter constants and methods of compensation are cov- 
ered in considerable detail. Also a method is developed 
and applied for checking the correctness of a proposed 
metering scheme to ascertain whether or not the pro- 
posed meter will or will not record all the energy pass- 
ing through the metering point. 





Send check, money-order or cash to 


PUBLIC UTILITIES FORTNIGHTLY 


MUNSEY BLDG., WASHINGTON, D. C. 


quary ; 
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150,000 HP Francis Turbine 


for Grand Coulee Project 
(SHOP HYDROSTATIC TEST—230 LB. PER SQ. IN.) 


HYDRAULIC TURBINES 
FRANCIS AND HIGH SPEED 
RUNNERS 
BUTTERFLY VALVES 
POWER OPERATED RACK RAKES 
GATES AND GATE HOISTS 
ELECTRICALLY WELDED RACKS 


Newport News Shipbuilding and Dry Dock Company 
(Hydraulic Turbine Division) 


Newport News, Virginia 





This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly January 30, 194 





PROFESSIONAL DIRECTORY 


® This Directory is reserved for engineers, accountants, rate experts and others equipped 


to serve utilities in all matters relating to rate questions, appraisals, valuations, special re. 


ports, investigations, design and construction. < < < « 





THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS e WALUATIONS e« REPORTS 
PROPERTY EXAMINATIONS AND STUDIES for 
ACCOUNTING AND REGULATORY REQUIREMENTS 

CHICAGO - MILWAUKEE - NEW YORK + WASHINGTON ~ And Other Principal Cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
NEW YORK PHILADELPHIA 


PACKARD BUILDING 








DESIGN Ii ord, Bacon & Davis, on. RATE CASES 


CONSTRUCTION ° APPRAISALS 
Engineers 


OPERATING COSTS INTANGIBLES 
VALUATIONS AND REPORTS 
NEW YORK PHILADELPHIA WASHINGTON CLEVELAND CHICAGO 








J. H. MANNING & COMPANY 


120 Broadway ENGINEERS Field Building 


New York Chicago 


Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizations 
Consulting Engineering Mergers 


Public Utility Affairs including Integration 








SANDERSON & PORTER 
ENGINEERS AND CONTRACTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
Chicago New York San Francisco 








Sargent & Lundy 
ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervision 
Chicago 
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PROFESSIONAL DIRECTORY (continued) 





STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * EXAMINATIONS * APPRAISALS 
CONSULTING ENGINEERING 


BOSTON e NEW YORK ¢ CHICAGO ¢ PITTSBURGH ¢ SAN FRANCISCO ¢ LOS ANGELES 








BARKER & WHEELER, Engineers 
ll Park Place, New York City. 
36 State St., Albany, N. Y. 
Designs and Construction—Operating Betterments— 
Appraisals, Rates—Office Systems 


Twenty Years Special Experience in Development of 
Original Costs, Restoration of Capital Accounts, Installa- 
tion of Perpetual Property-Record Systems, and Special 
Problems of Municipal and Other Non-Centralized Proper- 
ties. 


Francis S. HABERLY 
ENGINEER 


Appraisals—Property Accounting Reports 
—Cost Trends 


122 SOUTH MICHIGAN AVENUE, CHICAGO 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and _ re- 
ports, design and supervision of coa- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 








EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHI®, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


PUBLIC UTILITY 
VALUATIONS AND REPORTS 
814 Electric Building Indianapolis, lad. 


JENSEN, BOWEN & FARRELL 


Engineers 


Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








E. J. CHENEY AND CO. 


Engineers and Consultants 


61 BROADWAY NEW YORK 


SLOAN & COOK 


CONSULTING ENGINEERS 


120 SOUTH LA SALLE STREET 
CHICAGO 


Appraisals—Original Cost Studies 
Depreciation, Financial, and Other Investigations 








ROBERT E. FOLEY 


Erecting Engineer 


Telephone Lines—Rural Lines—Fire Alarms— 
Transmission Lines 


48 Griswold St. Binghamton, N. Y. 











J. W. WOPAT 


Consulting Engineer 
Construction Supervision 


Appraisals—Financial 
Rate Investigations 


1510 Lincoln Bank Tower . Fort Wayne, Indiana 
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The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 
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jor FLEET 
OPERATORS 


Operating expenses and lay- 
ups for overhauls can be cut 
down by systematic use of 
this new, sensational in- 
ternal engine cleaner. Write 
or phone any of the offices 
listed below for complete 
details. 











Cisco Solvent is bringing so many advantages to fleet 
operators that it must not be called merely new but 
SENSATIONAL. Cisco Solvent permits the internal 
cleansing of an automotive engine without any of 
the usual labor expense of tearing the motor down 
or taking the head off. Cisco Solvent removes dirt, 
gum, sludge and varnish from the internal moving 
parts of an engine—and with complete safety. It 
contains a lubricant which protects all parts during 
the purging process. Through the application of 
Cisco Solvent, operators now give their vehicles 
“wide-awake” engine performance, resulting in 
reduced operating and maintenance cost. Learn 
what Cisco Solvent can do for you. 


Cities Service Oil Companies 


Cities Service Oil Company—Chicago, New York, Cedar 
Rapids, Boston, St. Paul, Grand Forks, Kansas City, Fort 


Worth, Oklahoma City, 


Harrisburg, Syracuse. 


Milwaukee, Cleveland, Detroit, 


Cities Service Oil Company, Ltd.—Toronto, Ontario. 


Arkansas Fuel Oil Company—Shreveport, Little Rock, Jack- 
son, Miss., Birmingham, Atlanta, Charlotte, N. C., Nash- 


ville,- Richmond. 
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oo. Have It and Eat It, Too 


T’S one thing to have equipment that 

“works.” But it’s a whole lot. better 

to know that your purchase of that 

equipment also represents an invest- 

ment in the future, that the people who 

designed and built it gave you your 
money’s worth—and a Jittle bit more. 


Because many of you have looked 
beyond present-day practice, you have 
encouraged those manufacturers who 
are carrying on research, engineering, 
and load-building work. You’ve given 
impetus to efforts that have brought you 
tangible results—such as turbines that 
help stretch your coal pile into twice as 


much power as was possible 20 yea 

ago; hydrogen cooling that saved ele 
tric-service companies.-the cost of: mo 
than . 100-million: kilowatt-hotirs las 
year; promotional campaigns that hav 
added millions of revenue-producing 
appliances to your lines. 


So,.we believe that with your every 
purchase of G-E equipment, you receiv 
that “‘little bit more.”” You obtain af 
dollar in’ equipment _value—p/us con 
stantly recurring benefits that are th 
result of research, engineering, and load 
building. Your GE purchases are thé 
most profitable investment for Yolil 
equipment dollar. 





